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INTRODUCTION

This brochure is designed to assist you in under-
standing the administrative appeals process as
it relates to the Department of Employee Trust
Funds (DETF). The information contained in this
brochure is not intended to substitute for the legal
advice or assistance of an attorney.

An administrative hearing establishes a record of
factsinaparticular case. Thefollowinginformation
is designed to provide you with an outline of the
administrative hearing process. You do not have
to pay any filing fees or court costs. However,
you are responsible for any expenses associated
with hiring your own attorney or paying for
witnesses to appear and testify on your behalf at
the hearing.

Chapter ETF 11 of the Wisconsin Administra-
tive Code governs appeals to the Boards of the
DETF.

If, after you have read the following, you have
any questions relating to the appeals process,
please contact the appeals coordinator at the fol-
lowing address:

Appeals Coordinator

Department of Employee Trust Funds
801 West Badger Road

P O Box 7931

Madison WI 53707-7931

Phone:  (608) 267-2417
Fax: (608) 267-0633
Website: http://etf.wi.gov

WHAT IS AN APPEAL?

A written determination made by the DETF may
be appealed to the Employee Trust Funds Board
or one of the four other Boards attached to the
DETF. The nature of your appeal determines
which Board hears your case. For example, the
Group Insurance Board would hear an insurance
appeal.

An appeal request must be in writing. When
you write your appeal letter, make sure that you
include your name, address, phone number and
social security number. If your appeal concerns
another Wisconsin Retirement System (WRS)
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participant, include his/her name and social
security number. You should also identify any
facts, legal interpretations or pertinent data that
apply to your appeal. The appeals coordinator
must receive the written appeal request within
90 days of the date of the DETF determination.
Appeals should be mailed to the following
address: Appeals Coordinator, Department of
Employee Trust Funds, P.O. Box 7931, Madison,
WI 53707-7931.

You may also appeal your employer’s
determination regarding two specific issues:
1) your employer’s decision to report you or not
reportyou as a participating employee inthe WRS;
2) your category of employment, such as teacher,
executive, general, elected official, etc. Appeals
of this type are referred to as “direct” appeals.
The DETF does not make a determination as to
whether or not your employer is correct in their
reporting decision. Your appeal is made “direct”
to the Board. You may file a direct appeal by
writing a letter to the appeals coordinator at the
above address or you may complete an Appeal
Form (ET-4938). This form is available at the
DETF website (under Publications/Forms and
Brochures/Wisconsin Retirement System (WRS))
or you may contact the appeals coordinator to
obtain a copy.

Before filing an appeal, it is important to consider
the facts surrounding your case. The DETF
is required to administer benefit programs in
accordance with Wisconsin Statutes. In other
words, the DETF, the hearing examiner and the
Boards cannot make exceptions to the law in any
case or resolve a case in a manner contrary to
the law. Likewise, they lack the ability to make
a decision because it seems “fair” when the law
clearly requires another action. The terms and
conditions of some benefit programs are set by
contract or administrative rule. You may wish to
request and review a copy.

PARTIES

A “party” in a case refers to a person with a
substantial interest in the particular determi-
nation being challenged. Other parties to the
appeal may include the DETF, any person with
an interest in the benefits of the WRS participant,
the employer or former employer, the insurance
provider, or others with a direct interest.



THE HEARING EXAMINER

The person who presides over the appeal
process is called the hearing examiner. He/she
may also be referred to as an administrative law
judge. A hearing examiner is an independent/
impartial person employed by the Division of
Hearings and Appeals (Department of Adminis-
tration) to conduct hearings on administrative
appeals for certain governmental agencies. An
administrative hearing establishes a record of
facts in a particular case. At the hearing, you
will be asked to tell your side of the story in the
dispute.

Because the hearing examiner must listen im-
partially to the evidence, the hearing examiner
will only consider facts and arguments presented
when all parties have the opportunity to be pres-
ent. The hearing examiner will not speak with
one party about the case unless all parties are
present or consent to the discussion. If you write
to the hearing examiner you must also, at the
same time, send a copy of your correspondence
to the other parties to the appeal.

YOUR RIGHT TO BE
REPRESENTED

You may be represented by an attorney, but you
are not required to have one. You alone must
make this decision. If you decide to be repre-
sented, you must choose your own attorney. If
you need assistance in choosing an attorney,
you may want to contact the Wisconsin State Bar
Lawyer Referral Service. If you are represented
by a union, your union representative may also
be able to assist you. The cost of retaining an
attorney is your responsibility.

An advocate who is not a lawyer may represent
you. If you decide to be represented by someone
who is not a lawyer, such as a union represen-
tative, you will be asked to complete a Limited
Power-of-Attorney for Appeal (ET-4944) form.
This document will authorize your representative
to act on your behalf in matters relating to your
appeal. This form is available on the DETF web-
site or you may contact the appeals coordinator
to receive a copy of the form.

Do not wait until the last minute before deciding
if you want someone to represent you. Make the
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decision early in the process and, if you decide
you want an attorney to represent you, begin
looking for one immediately. Many attorneys
have cases scheduled months in advance and
may not be able to take your case if you wait until
the last minute to try to retain someone.

In order for your attorney or any other person
acting on your behalf to receive documents from
your WRS participant file or to talk with DETF
staff and attorneys about your file, it is necessary
for you to complete an Authorization to Disclose
Non-Medical Individual Personal Information
(ET-7406) form. This form is available on the
DETF website or by contacting the appeals
coordinator.

RECEIPT OF YOUR APPEAL

Upon receipt of your appeal, someone from
the appeals office will contact you to discuss
your situation. They will attempt to answer any
guestions you might have and will review your
appeal to determine if a resolution before the
appeal proceeds is possible. If it is not possible
to resolve the appeal, it will be referred to the
Division of Hearings and Appeals for assignment
to a hearing examiner.

THE PREHEARING CONFERENCE

The hearing examiner will contact you to schedule
a prehearing conference on your appeal. The
prehearing conference is an informal discussion
(usually by conference call) between the parties
regarding your appeal. Although there will be no
testimony taken at the prehearing, the hearing
examiner will expect the parties to be prepared
to determine who the proper parties are, define
issues to be resolved, identify factual and legal
disputes, and discuss witnesses likely to be
called. Following the prehearing conference,
the hearing examiner issues a memorandum
summarizing the discussion between the parties,
specifying the issues to be resolved and making
any other appropriate orders. This memorandum
will control the subsequent course of the appeal.

Typically the hearing examiner will direct the par-
ties to stipulate to as many facts as possible prior
to the actual hearing. A stipulation of facts pro-
vides a “chronology” of events, documents, cor-



respondence and medical records. The purpose Each party may present testimony and
of the stipulation is to list facts the parties agree evidence. Usually the party who files the
are true and to identify documents to be admitted appeal presents his/her testimony and
into the record. evidence first. Each party is given the

opportunityto callwitnessesand ask questions
THE HEARING

(direct examination). Then the other parties
The purpose of the hearing is to receive testimony

may ask questions of the witnesses (cross
_ : _ examination). Finally, each party gets an

of witnesses and admit other relevant evidence

offered by the parties.

opportunity to ask follow-up questions (re-
direct and re-cross examination).
A. Appearing at the Hearing

You must appear on the date specified in the
notice of hearing. If you do not appear, the
hearing examiner may interpret your absence
as an indication that you no longer wish to
pursue the matter and decide to dismiss your
appeal or proceed without you.

. Witnesses and Subpoenas

You may want to have one or more witnesses
testify onyour behalf. Ifso, you are responsible
for having them appear. You may arrange
for withesses to appear voluntarily at the
hearing. If a witness will not agree, you may
use a subpoenato order the person to appeatr.
Your attorney can prepare a subpoena.

If you are not represented by an attorney,
the hearing examiner may sign a subpoena
for you. If the hearing examiner signs a
subpoena on your behalf, you must arrange
to have the subpoena served on the witness.
You can do this yourself as long as you
prepare an affidavit of service, or you can
have it done by the sheriff’s office or a private
process-server. Along with a subpoena, you
must include payment to the witness of a
daily fee and mileage for appearing. Each
witness must be paid a witness fee of $5 per
day and mileage of 20 cents per mile, round
trip, when the subpoena is served. (See
Wis. Stat. § 814.67). Itis also a good idea to
provide directions to the hearing location. A
subpoena may be written to require a witness
to bring along specified documents in the
possession or control of that witness.

. How a Hearing is Conducted

A hearing is conducted similarly to a trial, but
withoutajury. The hearing examiner oversees
the hearing and rules on procedure, evidence
and objections.

. Evidence

Generally, the appellant has the “burden of
proof.” This means that you must produce
witnesses, documentation and/or any other
evidence, which will convince the hearing ex-
aminer to rule in your favor. In addition, other
parties to your appeal, such as the DETF or
your employer, may present evidence and wit-
nesses in support of their side of the case.

The evidence presented may be documents
or oral testimony from witnesses. Witnesses
will be sworn to tell the truth. You may testify
yourself, and another party may call you as a
witness.

You should be prepared to present evidence
that supports the facts of your case. Evi-
dence or facts that are not relevant merely
slow down the hearing and may be objected
to by the other party and not allowed into the
record by the hearing examiner.

Generally speaking, witnesses can testify
only about matters of which they have per-
sonal knowledge. The hearing examiner may
not base a finding of fact on “hearsay.” Al-
though the hearing examiner might allow you
to testify about what someone else told you
(“hearsay”), your case is stronger if you call
that person as a withess. Mere uncorrobo-
rated “hearsay” does not constitute sub-
stantial evidence upon which an adminis-
trative decision can be based.

Expert withesses may be required to testify
and express their opinions to verify uncor-
roborated “hearsay” evidence. You may be
required to identify, in advance, any expert
witnesses you intend to call at the hearing.
Expert witnesses may be discussed at the
prehearing conference.



When you bring documents that you intend to
offer as evidence at your hearing, you should
bring the original, a copy for the hearing
examiner and copies for each party. The
hearing examiner will mark the document
you offer as an exhibit and will keep this as
part of the record of the appeal. It will not be
returned to you. A photocopy may be offered
instead of the original. Other parties may ask
to compare the original to the photocopy.

E. The Transcript

A court reporter prepares a written transcript
of each hearing. You may purchase a copy
of the hearing transcript by contacting the
appeals coordinator and paying a fee. Per
ETF § 10.71, Wis. Admin. Code, the charge
for a transcript is .25 per page plus a $3.00
processing fee.

RESCHEDULING AND
CONTINUANCE

The hearing examiner will consider a request for
postponement or continuance only if received
within a reasonable time before the date of the
hearing. A postponement or continuance may be
granted by the hearing examiner as warranted by
the circumstances. In addition, a postponement,
continuance or extension of time may be granted
upon the mutual agreement of all the parties.

BRIEFS

After the hearing, the parties are afforded the op-
portunity to file written briefs. A brief is an op-
portunity for you to argue your case in writing.
A brief should include reference to the evidence
that you believe proves your case and to the laws
you believe should apply. However, a brief can-
not contain additional evidence or documents
that were not admitted as part of the stipulation
of facts or at the hearing. All arguments must be
based on the evidence in the record.

A brief can be written in the form of a letter that
supports your position. There are no rules re-
garding the length or format for a brief.

The timing for the filing of briefs is usually dis-
cussed at the conclusion of the hearing. The
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parties may agree to a briefing schedule and ad-
vise the hearing examiner of the schedule, or the
hearing examiner may set the briefing schedule.

THE PROPOSED DECISION

The hearing examiner is responsible for prepar-
ing a proposed decision which makes a finding
of all the relevant facts of the case as stipulated
or proven, recites the law that governs the case,
and applies the law to the facts. The hearing
examiner waits until the transcript is prepared
and the deadline for filing briefs has passed
before writing the proposed decision. In some
instances, such as timeliness of the appeal, the
hearing examiner can issue a final decision.

When the hearing examiner issues a proposed
decision, a copy is sent to all of the parties. Any
party to the appeal aggrieved by the proposed
decision may file objections within 20 days.
Once the deadline for objections to the proposed
decision has passed, the record of the appeal
is copied and delivered to the Board members
for consideration at an upcoming meeting of the
Board.

THE FINAL DECISION

After the proposed decision has been issued,
your appeal is placed on the agenda of an up-
coming meeting of the appropriate Board. At a
scheduled meeting, the Board confers with its
own legal counsel regarding the appeal. While
parties are welcome to attend the open portions
of the meeting, the Board will go into closed ses-
sion to consider the appeal, as permitted under
Wis. Stats. § 19.85(a). The parties cannot par-
ticipate in the closed session. At the conclusion
of the meeting, the Board will announce the deci-
sion made during closed session. The Board can
make any of the following types of decisions:

1. Accept the hearing examiner's proposed
decision and order;

2. Accept the hearing examiner’'s proposed
decision and order with some changes;

3. Adopt a different decision;

4. Remand the appeal back to the hearing
examiner for further action.



A copy of the final decision is sent to all parties,
usually within 60-90 days after the Board meet-
ing. A notice of appeal rights accompanies it.
Any party who disagrees with the final decision
may make an appeal to the Dane County Circuit
Court for review. Judicial review is by certiorari
action which must be commenced within 30 days
after the Board decision to be timely.

QUESTIONS

If you have other questions about the appeals
process, contact the appeals coordinator at

(608) 267-2417.

If you are speech, hearing or visually impaired
and wish to request any special accommoda-
tions during the appeal process, contact the
appeals coordinator at (608) 267-2417.

The Department of Employee Trust Funds does
not discriminate on the basis of disability in the
provision of programs, services or employment.

Contacting the Department of

EMPLOYEE TRUST FUNDS

Self-Service Toll-Free Telephone Services

Available 24 hours a day, seven days a week.
You must have a touch-tone telephone to use
these systems.

SELF-SERVICE LINE:

Call 1-877-383-1888 or 266-2323 (local
Madison) to request forms and brochures.
Wisconsin Retirement System annuitants may
also change their home mailing address or tax
withholding election through this self-service
line.

TELEPHONE MESSAGE CENTER:

Call 1-800-991-5540 or 264-6633 (local
Madison) to hear detailed recorded messages
covering a variety of Wisconsin Retirement
System topics.

Note: You will not be able to talk to a “live”
person using these systems. To speak to a
benefits specialist, call the telephone numbers
listed below.

To Visit our_Internet Site

Access the Internet site at: etf.wi.gov. A tremen-
dous amount of information is on-line regarding
the Wisconsin Retirement System and other
benefit programs. You may even e-mail the De-
partment through this site.

To Call During Office Hours

Office Hours:  7:45 am to 4:30 pm,
Monday through Friday
(except holidays)

Toll Free:  1-877-533-5020 (toll free)
Madison:  (608) 266-3285 (local Madison)

(608) 266-5717 (appointment line)
Wisconsin Relay Service: 7-1-1

To Write Us

Department of Employee Trust Funds
P.O. Box 7931
Madison, WI 53707-7931

To Visit Us
(An appointment is recommended)

801 West Badger Road
Madison, WI










