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Correspondence Memorandum 
 

 

Date: May 24, 2016 
  
To: Deferred Compensation Board  
 
From: Shelly Schueller, Director, Wisconsin Deferred Compensation Program 
 Dan Hayes, Attorney, ETF Office of Legal Services 
 
Subject: Unforeseen Financial Emergency Hardship Withdrawals 

A) 12-Month Lookback – Is An Administrative Rule Necessary? 
B) 12-Month Lookback – Time Frame Review 

 
 
Staff requests the Deferred Compensation Board (Board) affirm its March 2016 
decision to include a 12-month lookback period for hardship expenses in the Plan 
and Trust document and provide direction on whether it is necessary to revise the 
Administrative Code. 
 
At the March 8, 2016 meeting, the Board reviewed and approved changes to the 12-month 
lookback for expenses related to Unforeseen Financial Emergency Hardship Withdrawals 
(UEW). The Board also requested that Department staff provide additional analysis on the 
question of whether or not an administrative rule is needed to implement the Board’s policy 
regarding a 12-month lookback period for expenses related to hardship withdrawal 
applications. The Board further directed the Department to review language related to 
lookback periods used by other public sector deferred compensation plan providers.  
 
Pursuant to the Board’s March 2016 decisions, the Department has:  

1) Updated Section 10.03 of the Plan and Trust Document to include the provision the 
Board approved in March regarding a 12-month lookback period; and 

2) Requested that the 12-month lookback period be included in hardship withdrawal 
informational documents and forms provided to WDC participants by Empower. 

 
A) 12-Month Lookback – Is An Administrative Rule Necessary? 

 
At the March 8, 2016, meeting of the Deferred Compensation Board, the Board voted to 
amend the WDC Plan and Trust Document by adding a policy establishing a 12-month 
lookback period to be used for evaluating requests for emergency hardship withdrawals. In 
light of the two recent Final Decisions that the Board issued related to such withdrawals1 

                                                
1 Appeal Numbers 2015-006-DC and 2015-010-DC 
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and subsequent Board discussion at the March meeting, the Board asked the Department to 
look into the necessity of promulgating the 12-month lookback policy through administrative 
rule in addition to placing it in the Plan and Trust Document. The issue arose after it became 
apparent that the possibility of amending the Plan and Trust Document was not 
contemplated when considering methods of validly establishing the 12-month lookback 
limitation. 
 
The Department’s legal interpretation is that the current Administrative Code already gives 
the Board authority to set forth rules related to the Deferred Compensation Program 
generally, and distribution of account balances specifically, in the Plan and Trust Document. 
Therefore, an administrative rule is not necessary. See Wis. Admin. Code §§ ETF 
70.02(14), which defines “Program” as the deferred compensation plan authorized under s. 
40.80, Stats., and approved by the board for offering to eligible employees, and ETF 
70.02(11), which defines “Plan and Trust Document” as the document developed by the 
department and approved by the board to describe in detail the regulations of the program 
and ensure program compliance with s. 457 of the internal revenue code. The Department’s 
legal counsel consulted with Charlotte Gibson, the Deferred Compensation Board’s 
Department of Justice (DOJ) attorney, regarding her opinion of this interpretation. Attorney 
Gibson agreed with the Department’s interpretation and found that an administrative rule is 
not necessary given the Board’s authority set forth in the code provisions cited above. She 

will appear at the June 14, 2016, Board meeting to discuss the DOJ’s opinion on this matter. 
 
B) 12-Month Lookback – Time Frame Review 
 
Staff reviewed public information from nearly 50 s. 457 plan sponsors. Many have links to 
their hardship withdrawal application forms on their websites. These forms can be very 
lengthy as they provide detailed instructions on information to be included with a hardship 
withdrawal request. Two samples applications are attached to this memo for your review. 
 
Here are the results of the Department’s review of time frames on hardship applications: 
 

“Standard” 
Lookback Time 

Frame 

 
Plan Sponsor 

No time stated California, Colorado, Delaware, Florida, Georgia, Illinois, Iowa, 
Michigan, Minnesota, Nebraska, New Jersey, North Carolina, North 
Dakota, Oklahoma, Oregon, Rhode Island, Washington, Wyoming, 
Utah, City of New York, CALPERS, City of Milwaukee (WI) and City 
of Providence (RI)  

12 months Alabama, Alaska, Arkansas, Arizona, Hawaii, Idaho, Indiana, 
Kansas, Louisiana, Maryland, Massachusetts, Mississippi, Montana, 
New York, Pennsylvania, South Carolina, South Dakota, 
Tennessee, Texas, Wisconsin 

24 months Kentucky and Ohio 

 
Some plan sponsors have instituted time frames for certain situations. Examples include: 
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 Missouri limits the number of approved hardships to “no more than three approved 
UEW’s in the last 2-year period or what may appear to be a pattern of withdrawals 
within the program.” Documentation must be dated: 

o Within the past 12 months for medical, loss of income or funeral expenses 
o Within the past 60 days for foreclosure or eviction or major property loss 

 Virginia requires documentation to be dated: 
o Within 12 months for medical or dental 
o Within 6 months for funeral expenses or major property loss 
o Within 30 days for eviction or foreclosures 

 New Mexico requires documentation to be dated: 
o Within 36 months for loss of income, and this must be documented by the 

participant’s employer 
o Within 24 months for medical or dental expenses 
o Within 60 days for foreclosure or eviction 

 Connecticut requires documentation to be dated within the last 45 days for evictions, 
foreclosures, funeral expenses, casualty loss and medical expenses, including long 
term care services beyond what insurance will cover. 

 
Most of the hardship distribution request forms available online do not include details on 
time frames for submitting documents. Most, however, do use a 12 month look-back time 
period and this appears to be the standard time frame used by the larger recordkeeping 
firms. Empower Retirement, Nationwide Retirement Solutions and ICMA all include a similar 
12 month look-back time frame on their current standard hardship withdrawal forms.  
 
In addition to information on the application form, the WDC provides details regarding the 
financial emergency hardship withdrawal feature of the WDC in several places, including the 
website, a separate flyer and in the Plan and Trust document. This is in contrast to what is 
readily available from other plan sponsors. Research indicates that only a few plan sponsors 
provide a separate website page, flyer or other document explaining the financial 
emergency hardship withdrawal feature of their plan. Most sponsors rely on the actual 
hardship form to relay this information to their participants and do not provide additional 
details.  
 
Staff will be available at the Board meeting to discuss this memo and answer questions. 
 
 
Attachment A: Wis. Admin. Code §§ ETF 70.02(11) and (14) 
Attachment B: New York State Deferred Compensation Plan Unforeseeable Emergency  

           Distribution Request 
Attachment C: AR Diamond Deferred Compensation Plan Unforeseeable Emergency  
                        Withdrawal Application 

 

http://docs.legis.wisconsin.gov/code/admin_code/etf/70


Attachment A 

Wisconsin Administrative Code 

ETF 70.02  Definitions. In this chapter, words and phrases shall have the following meanings:  

 (1) "Administrator" means any company with which the board contracts to provide administrative 

services for deferred compensation plans authorized under s. 40.80, Stats.  

 (2) "Alternate administrator" means any company with which the board contracts to provide 

administrative services for an alternate deferred compensation plan authorized under s. 40.80 (2m), Stats.  

 (3) "Alternate plan" means any deferred compensation plan authorized under s. 40.80 (2m), Stats., 

and offered by an alternate administrator.  

 (4) "Beneficiary" has the meaning given in s. 40.02 (8), Stats.  

 (5) The "board" means the deferred compensation board.  

 (6) The "department" means the department of employee trust funds.  

 (7) "Employee" means any person who receives earnings as payment for personal services rendered 

for the benefit of any employer including officers of the employer and is eligible to participate in the 

deferred compensation program.  

 (8) "Investment product" means any insurance or annuity contract, bank or credit union account, 

mutual or money market fund or other type of investment vehicle.  

 (9) "Investment provider" means any company that manages and offers investments products.  

 (10) "Member" means any employee electing to participate in the deferred compensation program.  

 (11) "Plan and trust document" means the document developed by the department and approved by 

the board to describe in detail the regulations of the program and ensure program compliance with section 

457 of the internal revenue code which requires the availability of this document to members.  

 (12) "Primary administrator" means the company contracted to provide administrative services for 

the primary deferred compensation plan authorized under s. 40.80 (1), Stats.  

 (13) "Primary plan" means the deferred compensation plan authorized under s. 40.80 (1), Stats., and 

offered by the primary administrator.  

 (14) "Program" includes the primary plan and any alternate plan authorized under s. 40.80, Stats., 

and approved by the board for offering to eligible employees.  

 History: Cr. Register, June, 1992, No. 438, eff. 7-1-92; CR 08-016: cr. (4m) Register August 2008 No. 632, eff. 9-1-08; CR 11-

040: renum. (1) to (4m) to be (intro.) to (4) Register July 2012 No. 679, eff. 8-1-12; CR 14-055: am. (11) Register May 2015 

No. 713, eff. 6-1-15. 
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http://docs.legis.wisconsin.gov/document/register/632/b/toc
http://docs.legis.wisconsin.gov/document/cr/2011/40
http://docs.legis.wisconsin.gov/document/cr/2011/40
http://docs.legis.wisconsin.gov/document/register/679/b/toc
http://docs.legis.wisconsin.gov/document/cr/2014/55
http://docs.legis.wisconsin.gov/document/register/713/b/toc
http://docs.legis.wisconsin.gov/document/register/713/b/toc
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