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Updating Group Insurance Board (GIB) Governance Manual

This memo is for informational purposes only. No Board action is required.

There have been changes to items 3, 6, 8, 13, and the Reference Manual of the Group
Insurance Board Governance Manual. Please insert the updated documents into your
copy of the Group Insurance Board Governance Manual. All updates have been made
to the on-line version.

Staff will be at the Board meeting to answer any questions.
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ORGANIZATION AND RESPONSIBILITIES OF BOARDS

There are five Boards of Trustees associated with the Wisconsin Department of
Employee Trust Funds. The Boards set policy and review the overall administration of
the benefit programs provided for state and local government employees.

The five Boards are:

Employee Trust Funds Board
Teachers Retirement Board
Wisconsin Retirement Board
Group Insurance Board
Deferred Compensation Board

Employee Trust Funds Board

The thirteen-member Employee Trust Funds (ETF) Board has oversight responsibility
for the Department. The ETF Board meets quarterly in Madison. Board members
represent state and local government employers and employees, retired participants,
and the public. Membership is set by state law and includes:

e Four representatives of the Teachers Retirement (TR) Board, elected by the TR
Board

e Four representatives of the Wisconsin Retirement (WR) Board, elected by the

WR Board

Two representatives appointed by the Governor

One elected annuitant representative

One elected educational support personnel representative

The director of the State Office of Employment Relations (appointed by the

Governor)

Each member is a trustee of the trust funds.

The duties of the members of the ETF Board are found in Ch. 40.03, Wis. Stats., and
include the following:

=

Authorize and terminate benefit payments

Ensure the Wisconsin Retirement System (WRS) complies with Internal Revenue
Service (IRS) Code

Approve actuarial tables used to compute benefits

Appoint the ETF Secretary

Select necessary legal, medical, or other independent contractors

Select and retain an actuary or actuarial firm
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7.  Approve employer and employee contribution rates and actuarial assumptions as
determined by the actuary
8. Compel witnesses to attend meetings and testify on any matter concerning the
fund
9. Determine the length of prior service from information available
10.  Accept gifts, grants, or bequests of property to the fund
11. Contract for insurance plans for death and disability benefits through the Group
Insurance Board
12.  Accept and hear timely appeals of determinations of the Department
13. Require employers to distribute materials necessary for the administration of the
fund
14. Delegate powers as desirable or necessary
15.  Approve or reject administrative rules proposed by the Department Secretary
16.  Allow separate retirement plans to send funds to the Department for investment
in the Core or Variable Retirement Trust Funds
17.  Transfer funds to provide group insurance

Advisory Boards (Teachers Retirement Board and Wisconsin Retirement Board)

Two Boards advise the ETF Board on retirement system matters specific to the groups
they represent, including reviewing administrative rules and hearing legal appeals
regarding retirement disability determinations: the Teachers Retirement (TR) Board and
the Wisconsin Retirement (WR) Board.

Responsibilities of the TR and WR Boards are:

1.
2.

3.

Appoint four members to the ETF Board

Study and recommend alternate administrative policies and rules that will enhance

achievement of objectives of the benefit plans

Appoint one member to the State of Wisconsin Investment Board

Approve or reject all administrative rules that relate to teachers (TR Board) or non-
teacher members (WR Board) of the WRS

Authorize and terminate disability benefits to teachers (TR Board) or non-teachers

(WR Board)

Hear appeals of disability determinations made by the Department for teachers (TR
Board) or non-teachers (WR Board)

Teachers Retirement Board

The TR Board has 13 members including:

Six public school teachers

One teacher from the vocational, technical, and adult education system
One public school administrator

Two university teachers

One school board member

One teacher annuitant

One teacher from the Milwaukee Public School District
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Retirement merger legislation of 1981 created the TR Board. This Board replaced the
previous and separate State Teachers Retirement Board and the Milwaukee Teachers
Retirement Board. The legislation required four of the TR Board positions to be
appointed by the Governor, while the nine remaining positions must be filled by election.

Wisconsin Retirement Board

The WR Board has nine members, eight of whom are appointed by the Governor.
Membership includes representatives from Wisconsin municipalities including the
following:

City executive

Finance officer

City employee

Member of a town or county government
County clerk

County employee

The Governor also appoints a state employee and a public member to the WR Board.
The Commissioner of Insurance or his or her designee occupies the ninth position.

Group Insurance Board

The Group Insurance Board (GIB) has eleven members. Six members are appointed
by the Governor. The remaining positions are ex-officio members occupied by the
following officials or their designees: Governor, Attorney General, Secretary of the
Department of Administration, Director of the Office of State Employment Relations, and
the Commissioner of Insurance.

This Board sets policy and oversees administration of the group health, life insurance,
and income continuation insurance plans for state employees and retirees and the
group health and life insurance plans for local employers who choose to offer them. The
Board also can provide other insurance plans, if employees pay the entire premium.

Group Insurance Board = Strategic Planning Workgroup

The Group Insurance Board — Strategic Planning Workgroup (GIB-SPW) consists of
members from the Group Insurance Board. The GIB-SPW does not have a set number
of members. It is a non-voting workgroup that serves as an advisory to the Group
Insurance Board.

The GIB-SPW was created to engage in discussion and in-depth analysis on potential
plan changes and present recommendations to the Group Insurance Board.

Deferred Compensation Board

The Deferred Compensation (DC) Board consists of five members who serve staggered
four-year terms. Each member is appointed by the Governor and confirmed by the
Senate. The statutes do not specify criteria for the five appointments.
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The DC Board was created by 1989 Wisconsin Act 31 and carries out the following
duties:

1. Select and contract with deferred compensation plan providers for investment and
record keeping

2. Develop deferred compensation plan policies, procedures, and rules that govern
provider participation in the program

3. Hear participant appeals of program determinations

Deferred Compensation Investment Committee
The Deferred Compensation Investment Committee (DCIC) consists of two Board
members selected by the Deferred Compensation Board.

The DCIC is advisory only and was created in 1990 to provide investment expertise in
the evaluation of investment options offered by the Board.

(Revised: January 2014)



2013
GROUP INSURANCE BOARD
MEMBERSHIP ROSTER (11 Members)

MEMBER BOARD | CURRENT
NAME MEMBER TERM MEMBERSHIP REQUIREMENTS
SINCE EXPIRES

Litscher* 5/2011 Ex Officio § 15.165 (2) (intro.) Ex Officio
Jon Governor or his/her designee.

(Chair)

Cyganek* 3/2012 Ex Officio § 15.165 (2) Ex Officio
Bonnie Attorney General or his/her designee.

(Vice Chair)

O’Donnell* 4/2011 Ex Officio § 15.165 (2) (intro.) Ex Officio
Jessica Director of the Office of State Employment Relations or his/her designee.

(Secretary)

Carlson 5/2013 5/01/15 § 15.165 (2) 2-year term
Terri Appointed by Governor. Insured participant in WRS who is not a teacher.

Day 5/2013 5/01/15 § 15.165 (2) 2-year term
Herschel Appointed by Governor. Insured participant in WRS who is a teacher.

Farrell 03/2012 5/01/15 § 15.165 (2) 2-year term
Michael Appointed by Governor. No membership requirement.

Grapentine 3/2012 5/01/15 § 15.165 (2) 2-year term
Charles Appointed by Governor. Insured participant in WRS who is a retired employee.

Hitt* 10/2013 Ex Officio | § 15.165 (2) Ex Officio
Andrew Secretary of Dept. of Administration or his/her designee.

Schwartzer* 3/2011 Ex Officio | §15.165 (2) Ex Officio
Daniel Commissioner of Insurance or his/her designee.

Thompson 2/2012 5/01/13 § 15.165 (2) 2-year term
Nancy Appointed by Governor. Chief executive or member of the governing body of a local unit of government that is

a participating employer in the WRS.

Yerges 3/2012 5/01/13 §15.165 (2) 2-year term

Brian Appointed by Governor. Insured participant who is an employee of a local unit of government.

*Designee appointed.

(Rev 10.29.13)
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DEPARTMENT OF EMPLOYEE TRUST FUNDS

WISCONSIN
RETIREMENT BOARD

December 2013

9 Members

DEFERRED
COMPENSATION BOARD

5 Members

EMPLOYEE TRUST
FUNDS BOARD

13 Members

FUNCTIONAL ORGANIZATIONAL CHART

TEACHERS
RETIREMENT BOARD

Division of
Insurance Services

Office of the Secretary
Secretary
Deputy Secretary

Legal Services

Division of
Management Services

13 Members

GROUP INSURANCE
BOARD

11 Members

Division of
Retirement Services

Office of
Budget and Trust Finance

Office of Enterprise Initiatives

Office of
Communications
and Legislation

(Updated 12/13)

Office of
Policy, Privacy & Compliance

Office of
Internal Audit
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DEPARTMENT OF EMPLOYEE TRUST FUNDS
FUNCTIONAL ORGANIZATIONAL CHART

Office of the Secretary

Bob Conlin, Secretary
Rob Marchant, Deputy Secretary

DIVISION OF
RETIREMENT SERVICES

DIVISION OF
INSURANCE SERVICES

LEGAL SERVICES
David Nispel, General Counsel
(5.0 FTE, 5 Employees)

Legal services for Secretary's Office, ETF
staff and the boards

Provide legal opinions and analysis
Respond to WRS inquiries from members,
attorneys and others

Represent ETF in administrative appeals
Draft legislation and administrative rules
Ombudsperson services

OFFICE OF POLICY, PRIVACY &
COMPLIANCE
Steve Hurley, Director
(4.0 FTE, 4 Employees)

e Policy review and development
e Federal regulation & compliance
e HIPAA Compliance

OFFICE OF
COMMUNICATIONS AND
LEGISLATION
Mark Lamkins, Director
(7.0 FTE, 7 Employees)

MANAGEMENT SERVICES

DIVISION OF

Legislative analysis and affairs
Overall Department communication
Forms management

Outreach

Video library/Mediasite

OFFICE OF
INTERNAL AUDIT

John Vincent, Director
(4.0 FTE, 4.0 Employees)

OFFICE OF
BUDGET AND TRUST FINANCE
Robert Willett, Director
(23 FTE, 23 Employees)

Staff to Audit Committee of ETF Board
Prepare and carryout biennial audit plan
Coordinate responsibilities with external
auditors engaged by ETF

Review internal controls of ETF & make
recommendations to Secretary’s Office
on risk areas

Departmental Accounting
Financial/Statistical Reporting
Actuarial Reporting & Analysis
LAB Liaison

Biennial Budget

Operating Budget

Procurement

OFFICE OF ENTERPRISE
INITIATIVES

Robert Martin, Director
(6.0 FTE, 6 Employees)

Transformation, Integration and
Modernization (TIM)

Portfolio and Project Management
Business Analysis (Standards and
Templates)



DEPARTMENT OF EMPLOYEE TRUST FUNDS

HEALTH BENEFITS & INSURANCE
PLAN BUREAU
Mary Statz
Bureau Director

Health
e Standard Plan — State & Local
e Retire Plan — Local
e HMO Guidelines — State & Local
e  Contract Administration
Life Insurance
e  State Group Life Insurance
Local Government Group Life Insurance
Spouse & Dependent Life Insurance
Milwaukee Teacher Death Benefit
e  Contract Administration
Long-Term Care Insurance
Accumulated Sick Leave Program (ASLCC)
Employee Reimbursement Accounts (ERA)
e Reimbursement Accounts
e Dependent Care
e Medical Expenses
e  Commuter Benefits
e Oversight
e  Contract Administration
e Claim Determination Appeals Staff to
ETF Board
Primary Staff to Group Insurance Board (for
above programs)
Staff to ETF Board (for ASLCC and ERA)

DIVISION OF INSURANCE SERVICES

Lisa Ellinger
DIVISION
ADMINISTRATOR
(28.5 FTE, 29 Employees)

DEPUTY
ADMINISTRATOR
Bill Kox

INSURANCE ADMINISTRATION
BUREAU
Brian Shah
Bureau Director

e New Employer Processing: Health
Insurance, Life Insurance, ICI

e myETF Benefits System Administration
(business side)

e  Employer and Member Training and
Outreach

e  Employer Error Issues: Life Insurance,
ICI

e COBRA Processing

e Health Insurance Auditing

e Health Insurance Applications and
Eligibility Issues

e Pharmacy Benefits: Overpayments,
Validation

e Insurance Departmental
Determinations

e Full File Comparison

e [t's Your Choice Coordination

DISABILITY PROGRAMS
BUREAU
Deb Roemer
Bureau Director

Disability
e 8 40.63 Disability Retirement Program
e  §40.65 Duty Disability Program
e Benefit administration for the above
programs
e Policy Review and Development
Income Continuation Insurance (ICl) (short-
and long-term)
State Plan
UW Faculty Plan
Local Plan
Contract Administration
Departmental Determinations
Policy Review and Development
ong-Term Disability Insurance (LTDI)
Contract Administration
Departmental Determinations
e Policy Review and Development
Primary Staff to Group Insurance Board (for
ICl and LTDI programs)
Primary Staff to Teachers Retirement,
Wisconsin Retirement and Employee Trust
Funds Boards (for 840.63 Disability Retirement
and 840.65 Duty Disability programs)

(Updated 12/13)
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DEPARTMENT OF EMPLOYEE TRUST FUNDS
DIVISION OF MANAGEMENT SERVICES

Pam Henning
DIVISION
ADMINISTRATOR

(58.10 FTE, 59 Employees)

COOP/Pandemic Planning

Staff Services Section
Sharon Walk, Supervisor
(3.0 FTE, 3 Employees)

Appeals Coordination

Board Liaisons

Conference Room Scheduling
Word Processing Services
Procedures Coordination
Executive Staff Support

FACILITY/TELECOMMUNICATIONS
& CONTINUITY OF OPERATIONS

Telecommunications
Building Oversight

Health & Safety

Parking

Continuity of Operations
(COOP) Plan/Pandemic Plan

HUMAN RESOURCES TEAM
Stacie Meyer
Human Resources Manager

Employee Assistance Program
Recruitment

Affirmative Action/Equal
Employment Opportunity
Disability Accommodations
Classification and Compensation

OFFICE SERVICES
BUREAU

Diane Vultaggio
Bureau Director

RECORDS MANAGEMENT

SECTION

SUPPLY & MAIL SERVICES
SECTION

LIBRARIAN

Records & Imaging Management

State Records Center Services

Records Officer/Liaison to Public Records Board
Copy and FAX Machine Services

Mail Services and Distribution

Postal Budgeting, Controlling and Monitoring
Supply and Forms Inventory

Fleet Car Management

INFORMATION TECHNOLOGY

SERVICES BUREAU
(SEE NEXT PAGE)

(Updated 12/13)



DEPARTMENT OF EMPLOYEE TRUST FUNDS

DIVISION OF MANAGEMENT SERVICES (continued)

Dana Perry
Bureau Director

Mark Robinson
Deputy Bureau Director

INFORMATION TECHNOLOGY SERVICES BUREAU

BUSINESS APPLICATIONS
SECTION

APPLICATIONS
DEVELOPMENT

NETWORK/HELP DESK
AND OPERATIONS
SUPPORT SECTION

SECTION

DATA ADMINISTRATION
AND SUPPORT SECTION

APPLICATIONS
SECTION

Computer Applications Development and Support
Feasibility Studies and Design Analysis

Existing Systems Maintenance

Re-engineering Projects, Support and Solutions
IT Plan Implementations

Document Imaging Projects & Workflow Design
Technical Architectural Support (for imaging and
workflow, Web, telephony, data systems)
Change Control (project requests)

Product Evaluation

SECURITY
ADMINISTRATION

LAN, WAN and Internet Infrastructure
Support/Installation

Client Server System Administration
“Help Desk” Support for All
Department Applications

IT Disaster Recovery
Planning/COOP/ Pandemic Planning
Data Back-up and Recovery

IT Property/Asset Management
Database Management

Data Administration and Consultation
Database Design

Data/Information Architecture
Production Support (data control, data
entry and job control services)
Security Administration, Consultation
and Policy Development

(Updated 12/13)



DEPARTMENT OF EMPLOYEE TRUST FUNDS
DIVISION OF RETIREMENT SERVICES

DEFERRED
COMPENSATION

Matt Stohr
DIVISION
ADMINISTRATOR
(122.6 FTE, 125 Employees)

Shelly Schueller, Director

Primary Staff to Wisconsin
Deferred Compensation (WDC)
Board

Contract oversight of WDC
Program

WDC Plan and Trust oversight
Edit WDC Website and
newsletter

Review WDC financial hardship
applications

Respond to WDC determinations
and appeals

DEPUTY ADMINISTRATOR
Anne Boudreau

POLICY AND SYSTEM
IMPLEMENTATION

Administrative Rule Coordination with
OPPC

Assistance with Board Support & Reporting
Program/Operations Policy Review
Business Analysis for Projects

System Data Integrity
System/Program/Procedure Training

EMPLOYER & CONTACT
SERVICES BUREAU
(SEE NEXT PAGE)

MEMBER SERVICES BUREAU
(SEE NEXT PAGE)

BENEFIT SERVICES
BUREAU
(SEE NEXT PAGE)

(Updated 12/13)



EMPLOYER & CONTACT
SERVICES BUREAU
Jaymee Meier
Bureau Director

EMPLOYER SERVICES
SECTION

RESEARCH &
COORDINATION

Employer Inquiries

Employer Communication Center
Employer Administration Manuals &
Forms

WRS Annual Earnings Reconciliation
WRS Employer Participation

WRS Employer Reporting of Member
Data

Grievances/Settlements Impacting WRS
Public Employee Social Security
Coverage

Public Entity Status Determinations
Member Beneficiary Designations
Member Military Service Crediting
Calculation of Retirement Estimates

CONTACT MANAGEMENT
SECTION

Explanation of WRS benefits

Provision of account-specific information
Assistance with benefit application process
Responses to calls, letters, and e-mail
inquiries

Appointment booking

DEPARTMENT OF EMPLOYEE TRUST FUNDS
DIVISION OF RETIREMENT SERVICES (continued)

MEMBER SERVICES BUREAU

Roger Fletcher
Bureau Director

OUTREACH & EDUCATION
SECTION

Calculation of Retirement Estimates
Presentation of Group Retirement Sessions
Public & Private Outreach Presentations
Employer Training

RETIREMENT PLANNING
SECTIONS

One on one member meetings

Detailed explanation of WRS benefits
Provision of account-specific information
Calculation of benefit complex estimates
(retirement, disability, death, service
purchase)

Assistance with benefit application process
Responses to calls, letters, and e-mail
inquiries

PROGRAM
ADMINISTRATION

Maintenance of content for
forms/brochures

DRS staff training development and
delivery

WEBS system maintenance, daily
reconciliation & CFM

Reception desk staffing

BENEFIT SERVICES
BUREAU
Chris Lindeman
Bureau Director

RETIREE SERVICES
SECTION

Maintenance of annuity accounts &
sick leave conversion credit
accounts

Monthly annuity & weekly lump sum
payroll processing

Tax reporting & filing

Annuitant & continuant health
insurance administration

BENEFIT INITIATION
SECTION

Final retirement calculations & annuity
corrections

Disability retirement calculations
Non-annuitant death benefit annuities
Special active death lump sum benefit
computations

Retirement, death, separation
eligibility determinations

Initiating annuities on payroll

Lump sum retirement, death,
separation benefit computations
Required distributions

(Updated 12/13)



Updated2011-12 Wis. Stats. Published and certified under s. 35.18. November 16, 2013.

1 Updated 11-12Wis. Stats. PUBLIC EMPLOYEE TRUST FUND 40.015

CHAPTER 40
PUBLIC EMPLOYEE TRUST FUND

SUBCHAPTERI HEALTH AND LONG-TERM CARE BENEFITS
TRUST PURPOSES AND ADMINISTRAON 40.51  Health care coverage.

40.01  Creation and purpose. 40.515 Health savings accounts; high—-deductible health plan.
40.015 Compliance with federal tax laws. 40.52  Health care benefits.
40.02  Definitions. 40.55 Long-term care coverage.
40.03  Powers and duties. SUBCHAPTER V
40.04  Accounts and reserves. DISABILITY BENEFITS
40.05  Contributions and premiums. 40.61  Income continuation coverage.
40.06  Reports and payments. 40.62  Income continuation insurance benefits.
40.07  Records. 40.63  Disability annuities.
40.08  Benefit assignments and corrections. 40.65  Duty disability and death benefits; protective occupation participants.
40.19  Rights preserved. SUBCHAPTER VI

SUBCHAPTER Il SURVIVOR BENEFITS

WISCONSIN RETIREMENT SYSTEM 40.70  Life insurance coverage.

40.20 Creation. 40.71 Death benefit eligibility
40.21  Participating employers. 40.72  Life insuranqe benefits.
40.22  Participating employees. 40.73  Death benefits.
40.23  Retirement annuities. 40.74  Beneficiaries.
40.24  Annuity options. SUBCHAPTER VI
40.25  Lump sum payments. DEFERRED COMPENSAON PLANS
40.26  Reentry into service. 40.80  State deferred compensation plan.
40.27  Post-retirement adjustments. 40.81  Deferred compensation plan authorization.
40.28  Variable benefits. 40.82  General provisions.
40.285 Purchase of creditable service. SUBCHAPTER VIII
40.29  Temporary disability; creditable service. EMPLOYEE-FUNDED REIMBURSEMENT
40.30 Intrastate retirement reciprocity ACCOUNTS
40.31  Maximum benefit limitations. 40.85  Employee-funded reimbursement account plan.
40.32  Limitations on contributions. 40.86  Covered expenses.

SUBCHAPTER llI 40.87  Treatment of compensation.

SOCIAL SECURITY FOR PUBLIC EMPLOYEES 40.875 Administrative and contract costs.

40.40  State-federal agreement. SUBCHAPTER IX
40.41  Coverage. HEALTH INSURANCE PREMIUM CREDITS

SUBCHAPTER IV 40.95  Health insurance premium credits.

SUBCHAPTERI (3) COMPATIBILITY OF TRUSTEERESPONSIBILITIES. Membership
on the employee trust funds board, group insurance board,
TRUST PURPOSES AND ADMINISTRREON deferredcompensation board, i¥¢onsin retirement board and the

teachergetirement board shall not be incompatible with any other
. B . public office. The board membemnd the employees of the
40.01 Creation and purpose. (1) CREATION. A “public Cgepartmemshall not be deemed to have a conflict of interest in
employeetrust fund” is created to aid public employees in preteciy ring out their responsibilities and duties in administethig

ing themselves and their beneficiaries against the financial haéﬁapter,or taking other appropriate actions necessary to achieve
shipsof old age, disabilitydeath, illness and accident, thereby, o o, )oses of this chapeolely by reason of their being eligible
promotingeconomyand eficiency in public service by facilitat ¢, "ponefits under the benefit plans provided under this chapter
ing the attraction and retention of competent employees, wever,any board member @mployee of the department is

ﬁnhanciggemgloyefemorale, by p][OVidiTg for the Iorderly %Td:fé(lpressly prohibited from participating in decisions directly
umanedgeparture from service of employees no longer able jQ e gto a specific benefit, credit, claim or application of pee

erformtheir duties déctively, by establishing equitable benefit, AT - o
gtandards throughout publige%ployment b%]/ a?:hieving adminsoln atr]d frfomtpar_tltflpatlgg 'T Inegtl)tl_atlons or deC|fr:on§ gn the
) ; Ay ectionof actuarial, medical, legal, insurance or other indepen
trative expense savings and by facilitating transfer of person ntcontractors if the board member or employee of the depart

betweenpublic employers. menthas a direct or indirect financial interest in or is dicef or

(2) Purposk. The public employee trust fund is a public truskmpjoyeeor is otherwise associated with the independent con
andshall be managed, administered, invested and otherwise dggtoy.

with solely for the purpose of ensuring the fulfillment atltveest History: 1981 c. 961989 a. 311991 a. 269

p053|_blec_ost of the benefit commitments to participants, as SeR/Ioniesappropriated to the Public Employeeudt Fund are not “state funds”,
forth in this chapterand shall not be used for any other purposeereforethe legislature may not restrite use of those funds by a statute governing
Revenuegollected for and balancestime accounts of a specific theuse of “state or local funds OAG 1-95

benefitplan shall be used only for therposes of that benefit plan, . .

including amounts allocated under20.515 (1) (umr (ut) or 40.015 Compliance with federal tax laws. (1) TheWis-
40.04(2), and shall not be used for the purposes of any beres ~ consinretirementsystem is established as a governmental plan
fit plan.” Each member of the employee trust funds board shalBhélas a qualified plan for federal income tax purposes under the
atrustee of the fund antthe fund shall be administered by thdnternalRevenue Code and sha so maintained and adminis
departmenbf employee trust funds. All statutes relating to thtered.

fund shall be construed liberally in furtherancetaf purposes set  (2) No benefit plan authorizedinder this chapter may be
forth in this section. administeredin a mannemwhich violates an Internal Revenue

2011-12 Wisconsin Statutes updated though 2013 W is. Act 57 and all Supreme Court Orders entered before November 15, 2013.
Published and certified under s. 35.18. Changes ef fective after November 15, 2013 are designated by NOTES. (Published
11-16-13)
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Codeprovision that authorizes segulates that benefit plan oramount,an additional payment shall be paid to the beneficiary
which would caus@n otherwise tax exempt benefit to becom#he month after the end of the guaranpegiod, equal to the then

taxableunder the Internal Revenue Code. monthly amount payable times theféifence between 100% and
(3) Forthe purposes of compliance with the Internal Reventiée percent applied in determining the first monthly installment.

Code,the plan year is January 1 through December 31. (6) “Assumedbenefitrate” means a rate of 5%. The assumed
History: 1995 a. 3022013 a. 20 benefitrate shall baised for calculating reserve transfers at the

time of retirement, making actuarial valuations of annuities

40.02 Definitions. In this chapterunless the context requiresforce, determining the amount of lump-sum death benefits pay
otherwise: ablefrom the portion of an annuity based on additiadeposits

(1) “Accumulation” means the total employee required-corandcrediting interest to employee required contribution aceumu
tributions or employer required contributions or additional conationsunder s40.04 (4) (a) 2.
tribu;ionsas increased or decreased by applicatidnwastment (7) “Assumedrate” means the probable averadedative rate
earnings. expectedo be earned for the coa@nuity division on a long—term

(2) “Additional contribution” means any contribution madebasis. The assumed rate shall be a rat® pércent and the actuar
by or on behalf of a participant to the retirement system other thahassumption for across—the—board salary increases for the pur
employeeand employer required contributions. poseof valuing the liabilities of the Wconsin Retirement System

(2m) “Alternate payee” means a former spousedomestic shall be 3.4 percent less than the assumed rate unlest due
partnerof a participant who is named in a qualified domestic rel§hangedeconomic circumstances the actuary recommends
tionsorder as having a right to receive a portion of the benefitstbe board approves a téfent rate. The assumed rate faaten

the participant. daryear shall be used for all calculations of required contributions
3) “Annual earnings period” means the calendar ye@ept andreserves for participants, except as provided40.94 (4) (a)
asf(o|)|ows: ! ngs pert P 2., 2g., and2m,, and the amount of any lump sum benefit paid

steadof an annuityexcept it shall ndbe used for any purpose

(a) For a teacheit means the period beginning on the first d I : - :
of a school year and ending on the day prior to the beginningy%[f which the assumed benefit rate is to be used unde(&ub.

the next school yeaas determined by the employer in accordance (8) (&) “Beneficiary” means:

with rules of the department. 1. The person, oa trust in which the person has a beneficial
(b) For a supreme court justice, court of appeals judge-or dlftérest,so designated by a participant or insured employee or

cuit judge who terminates all creditable service on or after Mayannuitantn the last written designation of beneficiary on file with,

1992,it means the period beginning on July 1 and ending on @@din the form approved byhe departmerat the time of death,

following June 30. This paragraph applies to periods beginnifigceptas provided in 40.23 (4) (c) A written designation of
after June 30, 1988. beneficiaryfor a specified benefit plan applies only for determin

(c) For an educational support personnel employee who-terfid Peneficiaries under that specified benefit plan.
natesparticipating employment on or after July 1, 1997, it means 2. In the absence of a written designation of beneficaarif
the period beginning on July 1 and ending on the follonduge all designated beneficiaries who survive the decedent die before

30. This paragraph applies freriods beginning after June 30/iling with the departmer# beneficiary designation applicable to
1997. thatdeathbenefit or an application for any death benefit payable,

(d) For atechnical college educational support personnf]€ Person determined in the following sequence: group i, sur
; AT ving spouse or surviving domestic partner; group 2, children of

employeewho terminates participating employment on or aft > ; h
July 1, 1998, it means the period beginning on July leanting %ﬁe deceasegarticipant, employee or annuitant, in equal shares,

gir:]ggf{glrl%vl\jlrr:g ggnigggThls paragraph applies to perlods-beg‘(f:}ﬁ]”d or, if there is no surviving issue of a deceased child, to the

athereligible children in this groupr, if deceased, their issue;

P oup3, parent, in equal shares if both survigeup 4, brother
dsister in equal shares and the issue of any deceased lrother
ter. The shares payable to the issue of a person shall be deter
nedper stirpes. No payment may be made to a person included

(e) For a cooperative educational service agency suppert
sonnelemployee who terminates participating employment on
afterJuly 1, 1998, it means the period beginning on July 1 and e
ing on the following June 30This paragraph applies to periodqﬂi

beginn‘i‘ngaftgr Ju”ne 30, 1998. . ) in any group if there is a living person in any preceding group, and
_(4) "Annuitant” means a person receiving a retirem@mu g g54 04 (6)shall not apply to a determination under this subsec
ity, beneficiary annuity or a disability annuity from thés@onsin  ion

retirementsystem, including a person whose disability annuity . - . .
hasbeen suyspended. For grou% life insurance purpotsyes ‘-‘anny i 3. The estate dhe participant, employee or annuitant, if there
tant” also means annuitants of retirement systems other than'rﬂ%o written designation of beneficiary and no benefictaer

: P ; . edunder subdR. or par(b) or if so specified in the last written
Wisconsinretirement system as determined by the griospr ; : gy : : .
anceboard for any employer designatiorof beneficiary filed prior to time of death.

(5) “Annuity” means a series of monthly payments payable (b) “Beneficiary dqes not mcl_u_de any of the foIIowmg.
during the life of the annuitant or during a specific period. The 1. A person who dies before filing with the departrtiter
first installment of each annuity from theidtfonsin retirement & beneficiary designatioapplicable to that death benefit or an
systemshall be payable on the first day of tadendar month fel applicationfor any death benefit payable to the person except as
lowing the annuity éctive date aspecified in this chapter and Otherwiseprovided under group 2, under faj 2. If a persorties
shall be the full monthly amount pif less, the full monthly afterflllng_a beneficiary application but befor_e _the date on which
amountmultiplied by a percentage equal to 3.6% times the-nuiifie benefit check, share draft or other draft is issued or funds are
berof days from the ééctive date ofhe annuity to the end of the Otherwisetransferred, any benefit payable shall be paid in accord
monthin which the annuity is &ctive, counting both thefet- With thewritten designation of beneficiarif any, filed with the
tive date and the last day of the month. Succeeding installmeffgartmentin connection with the application,aif none, in
shall be payable as of the firdry of each succeeding calendafccordwith the last designation previously filed the person, or
month. The last payment shdie the payment payable in the-calotherwiseto the persos’estate.
endarmonth in which the annuitant dies, except as otherwise spe 2. For purposes of a group lifiesurancebenefit plan under
cifically provided in this chapterln the case of the death of arthis chapterand at the discretion of the department, an individual
annuitantprior to the expiration of any guaranteed numbgragf ~ who is notified by the department or insurer thaeaefit is pay
ments, if the first installment was less than the full monthlyableto the individual because of the death of an insured person,
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who is provided with any necessary application form, and whary service, may receive creditable military service at the time of
doesnot then apply for the benefit within 12 months of the datetirementfor not morethan 1, 2, 3 or 4 years, respectively
of notification by the departmettiat the benefit is payable to theactive service which meets the standards under(g@eb, pro

individual. vided:
(9) “Beneficiary annuity” means any death benefit which is 1. This paragraph applies only to active military service
paidas an annuity servedprior to January 1, 1974.

(10) “Benefit plan” includes the \gconsin retirement sys 2. Any creditable military service otherwise granted sbell
tem, employee-funded reimbursement account ptieferred includedin determining the maximuiyears to be granted under
compensationplan, OASDHI, group health insurance, grouphis paragraph.
incomecontinuation insurance, group life insurance or any other 3. cCreditable military servicander this paragraph shall be
insuranceplan established under this chapteegardless of gjjocatedat thetime of retirement in proportion to the amount of
whethereach type of insurance is provided throogle or multi  the participants creditable service for eadf the employment
ple contracts oprovides diferent levels of benefits to d#rent categoriesas set forth in 910.23 (2m) (e)unless a higher benefit

employees. would result from the prorated allocatiari creditable military
(11) “Board” means the employee trust funds board. servicebased on the amount of the participmoteditable service
(12) “Child” means natural children and legally adopted chifor each of the types of creditable servicethe date the partici

dren. pantattains the greater of 5, 10, 15 or 20 years of creditable ser

(12m) “Cooperativeeducational service agency support peVice. _ _ _
sonnelemployee” means a person who is a cooperative educa 4. This paragraph does not appyany active service used
tional service agency employee, but who is not a teacher for the purpose oéstablishing entitlement to, or the amount of,

(12r) “ Core annuity” means any annuity other than a varia@y benefit, other than a disability benefit, to be paid by any fed
annuity. eral retirement program except OASDHI and the retired pay for

“ " ; ; nonregulamilitary service program undéd USC1331to 1337
fed(érsa)lrecg:ﬁ?lz;irgr?sgroup has the meaning given that telog or, if the participanmakes an election under4f.30 (2) by any

(13m) “Craft employee” means a state employee wha is'retirementsystem specified in 40.30 (2)other than the \@con-

skilled journeyman craftsman, includirige skilled journeyman sinretirement s_ys_tem., . . .
craftsman’sapprentices and helpers, but does not include emplay - The participans creditable service terminates oraer
eeswho are not in direct line of progression in the craft. Crafgnuary 1, 1982. . . o
employees may be either nonrepresented or in a collective bar(d) Contributions, benefits, and service credit with respect to
gainingunit for which a representative is recognizedentified qualified military service, as defined B8 USC 43 taken on or
under ch111 after December 121994, are governed by sectiéb4 (u) of the
(14) “Creditablecurrent service” means the creditable servidgtérnal Revenue Code and the federal Uniformed Services
granted for service performed for a participating employer and fefPloymentand Reemployment Rights Act of 1994.
which a participating employee receives earnings after fiee-ef () 1. Efective with deaths occurringn or after January 1,
tive date of participation for that employer 2007,while a participants performing qualified military service,
(15) (a) “Creditable military service” means active service ifS defined in38 USC 43 death benefits shall be calculated as
the U.S. armed forces, based on the total periogkofice in the thoughthe participantvas a participating employee subject to par
U.S. armed forces, provided: (d) during the period or periods of military service between the

1. The participant enlisted or was ordered or induatéal datethat the participant left participating employment to enter
activeservice in the U.S. armed forces: activemilitary service and the date of death.

em 2| The participant left the employment of a parnmpatmgom‘if a participant becomes disabled while performing quali
ployerto enter the U.S. armed forces; - . : .

3. The participant returns to the employment of the employfle_d military service, as defined BB USC 43to the extent per
whoseemployment the participant left to entee U.S. armed -ﬁﬁtted by sectiond14(u) (8) of the Intemal Revenue Code, and
forceswithFi)n )180 Have opf relegsmr dschage Trom the armeg 1S unable to returto participating employment due to the disabil
forces,or within 180 é/a s of release fromagos italization becault}c-(1 incurred while performing such military service, for benefit

i o Y fino 1 1o pth o1 CHlculationpurposes the participant shall be treated as ththegh

O Injury Or SICKNess resulting from Service In the armed 10rCex, ticinantwas aparticipating employee subject to fal) during

4. The period of service in the U.S. armed forces is not MG period or periods of military service between the date that the
than4 years, unless involuntarily extended for a longer periodparticipantleft participating employment to enter active military

5. The participant was disctygd from the U.S. armed forcesservice and the date of discharfrom military service.
underconditions other than dishonorable; 3. Beginning January 1, 2009, an individual receidifter-

6. The participant upon return from service in the U.S. armegtialwage payments while the individual is performing qualified
forcesfurnishes evidence required to establish the particpanihilitary service, as defined B8 USC 43from an employer shall
rights under this chapter; and betreated as employed by trehployey and the dierential wage

7. The service in the U.S. maritime service, including the mgraymentshall be treated aompensation for purposes of apply
chantmarine, was aboard an oceangoing vessel during the peiiagl the limits on annual additions under sectid (c) of the
beginning on December 7, 1941, amtling on August 15, 1945, InternalRevenue Code. Thigovision shall be applied to all sim
andthe participant submits to the department a copy of a reledlady situated individuals in a reasonably equivalent manner
or dischage certificate or honorable service certificate issued by (16) “Creditableprior service” means all previous servioe
the U.S. department of defense that verifies the applEantdit  a participating employer of a person whecame a participating
ablemaritime service. employeeon the efective date of participation for that employer

(b) The creditable military service under daj shall be in the if the service or employment conformedhe requirements for
sameemployment categonas set forth irs. 40.23 (2m) (g)in  grantingcreditable current service, but no credit shall be granted
which the participantvasemployed immediately prior to entry for any period of service which was previously covéngd retire
into the U.S. armed forces. mentsystem.

(c) Notwithstanding sul{17) (intro.)andany other law any (17) “Creditable service” means the creditable current and
personwho is credited with 5, 10, 15 or 20 more years of credit prior service, expressed in years and fractions of a year to the near
ableservice, not counting any previously granted creditable mikst one—hundredth, for which a participating employee receives or

2. Effective with disabilities occurringn or after January 1,
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is considered to receive earnings under £2®) (e) (ef), or(em) wasearned on or after January 1, 1999, but matybe granted

and for which contributions have been made as required bycseditableservice as a protective occupation participant for any
40.05(1) and(2) and creditable military service, serviceedited coveredservice as a state probation and pardlieef that was
under s. 40.285 (2) (b)and service creditednder s.40.29 earnedbefore January 1, 1999, unless that service was earned
expressedn years and fractions ofears to the nearest one-while the participant was classified under §4i) (a)and s40.06
hundredth.How much service in any annual earnings peridiceis (1) (d) as a protective occupation participant.

full-time equivalent ofone year of creditable service shall be (18) “Death benefit” means any amount payatole benefi
determinedby rule by the department and the rules may providgary under s40.73

for differing equivalents for diérent types of employment. (1gf) “Decreedate” means the first day of the month in which
Exceptas provided under 0.285 (2) (epnd(f), the amount of 4 participants marriage is terminated by a court uralénal judg
creditableservice for periods prido January 1, 1982, shall be th ent,decree or order

amountfor which the participant was eligible under the applicable (18g) “Deferredcompensatioplan” means a plan which is in

lawsand rules in ééct prior to January 1, 1982. No more than on, . :
yearof creditable service shall be granted for any annual earnir%qC ordancavith sectio57 of the Internal Revenue Code, under

] ‘ S . ) X ich an employer executes agreement by which an employee
Poerntﬁg' fglrlg\?vlitr?bmeerrs\gﬁz'ls determined in the following manne{'/oluntarily agrees to defer a part of gross compensation for pay
gp " ) ) mentat a later date. Deferred compensation plan does not include
(a) Each person holding thefioks of governarlieutenant annyityplans specified under sectid@3 (b) of the Internal Reve
governor,secretary of statstate treasurerepresentative to the nye Code.
assemblysenatarchief clerk and sgeant at arms of the assembly (18s) “Deferredcompensatioplan provider’ means a person

and chief clerkand segeant at arms of the senate shall receiygy, o ides administrative or investment services related to
creditableservice on a full-time basis for tperiod during which deferredcompensation plans

the office is held. “ "
(d) 1. Notwithstanding $10.19(3), upon application to the fun((;ILsg.) Department'means the department of employaest

departmeneach participant who has begprotective occupation ; y . .
participant after July 1, 1969, if the participant has been employed(20) ‘Dépendent’means the spouse, domestic partmemor
asa protective occupation participant for the 12 montiredi  child: including stepchildren ahe current marriage or domestic
ately preceding retirement, shall be granted creditable Semicepartnershlﬂqlctejpefndent on thenrp(ljgyee tfor shqlgéport int?] mainte .
a protective occupation participant for all service prior to July 73NC€, o Id o art1_y age:[ Inc L;] 'ngfshED%.' ren(;)t etceurtren
1969, which was performed in a position designated under Sdﬂgrrlageor omestic partnership, It handicapped toeaten

L : g - requiring continued dependence. For group insurance purposes
gti)u?)zt?ofsasr'gg% ;r:]twhlch an individual would be a prOteCt'\{Sgnly, the department may promulgate rules with fediht defini

X . tion of “dependent” than the one otherwise provided in this sub
2. Any benefits authorized under sutidfor any person who ggction forpeach group insurance plan. P

terminatedas a participating employg®ior to April 27, 1982,
which are in excess of the amounts otherwise payable to the REL
son under other provisions of tidkaptershall be paid from the
appropriationunder s20.515 (1) (a)

(f) Notwithstanding any other law oule, any participating
employeewhose service includesi$¢onsin teaching service per ; : ; g : :
formed before July 1 1966, for which required contributions Wem ﬁﬁrend}:i):]ogse %g’g iggg\]/qvlr?ilg:glrzcgi:r:i\t/zedﬂgfgrn:e?isg r(\)/]!crﬁ(s),r: S
madeunderthe applicable statutes and rules of the former stale n30 days
teachergetirement system and for which the number of ddys ' .
teachingservice in a fiscal year was fewer than 120, shall receiye (P) The payment represents aflpart of the earnings the par
creditableservice for that service in an amount equal taoka  LICiPating employee would have received from the employer if the
numberof teaching days credited during the fiscal year divied Participating employee were performing services faone
165days. em(glf)y ?rb' bili ity” [ ble unsl

(gm) Any assistant district attorney in a county having a pop Isability annuity” means any annuity payable unsler
lation of 500,000 or more who did not have vested benefit rigt#@'lgl 1981 stats., or 40.63 S ,
underthe retirement system established urdepter 201laws (21c) “Domesticpartner” means an individual in a domestic
of 1937 who became a participating employee on January Bartnership.
1990,andwho is a participating employee on October 29, 1999, (21d) “Domestic partnership” means a relationshiptween
shallreceive creditable service for the total period of his or her s@rindividuals that satisfies all of the following:
vice under the retirement system established uodapter 201,  (a) Each individual is at least 18 years old and otherwise com
laws of 1937 petentto enter into a contract.

(h) Notwithstanding paxd), each participant who is tate (b) Neither individual is married to, or in a domestic partner
motor vehicle inspector hired before January 1, 1968, shall bRipwith, another individual.
grantedcreditable service as a protective occupagiarticipant ¢) The 2 individuals are noelated by blood in any way that
for allcci:;)\?ered serwc%as a state motor vehlclcre1 mspgcto;uglat d prohibit marriage under g65.03
earnedbefore, on or after May 1, 1990. Notwithstanding (@dr P .
eachparticipant who is a state motor vehicle inspector hired on ggéﬂ)otggreszir#:gg’é?:tgl?a%)i?s'der themselves to be members of
afterJanuary 1, 1968, shdle granted creditable service as a pro o Y
tective occupation participant for atlovered service as a state (€) The 2 individuals agree to be responsfbleeach othes
motor vehicle inspectothat was earned on or after May 1, 1993335'C|'V'n9 expenses.
but may not be granted creditalstervice as a protective occupa  (f) The 2 individuals share@mmon residence.wb individ-
tion participant for anycovered service as a state motor vehicléalsmay share a common residence even if any of the following
inspectorthat was earned before May 1, 1990. applies:

(m) Notwithstanding pard), each participant who is a state 1. Only one of the individuals has legal ownership of the resi
probationand parole dicer on or after January 1, 1999, shall b&lence.
grantedcreditable service as a protective occupagarticipant 2. One or both of the individuals have one or more additional
for all covered service as a state probation and parfiderothat residencesiot shared with the other individual.

(20m) “Differential wage payment” means any payment,
luding specifically a payment under230.315 that satisfies
all of the following:

(&) The payment is made by an employer to a participating
employeewith respect to any period during which theticipat
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3. One of the individuals leaves the common residence with 12. For any employeearningspaid to an employee directly
theintent to return. by any other unit of government except county supplements to
(22) “Earnings”: judgesunder s20.923 (3m) 1977 stats., §53.016 1977 stats.,

(a) Except as provided in pai&) to (f) and s40.63 (1) (c) s.753.071 1977 stats., and 853.075 1977 stats., are earnings if
meansthe gross amount paid to an employee by a participatifi¢ Supplementapayments were subject to subttef ch. 4]
employeras salary or wages, including amounts provided throudH77stats.
deferredcompensation or tax shelter agreements, for personal ser 14. Any other type of payment determined by the department
vicesrendered to or for an employer which would have been by rule to be a distortion of the normal progression patterns on
availablefor payment to the employee excémtthe employes’ which an individuals benefits should be based.
electionthatpart or all of the amount be used for other purposes; (¢c) For OASDHI purposes, has the meaning specified for
any amountconsidered earnings under s(b) (d)and(e);, and  \yagesunder federal regulations.

the money value, as determined by the emplogéany board, . . .
lodging, fuel, laundry and other allowances provided for the, (d) 1. For Wsconsin retirement system purposes ofty a

employeein lieu of money For purposes of this paragraph, thétateelected dicial who is prohibited by law from receiving an

grossamount shall be determined prior to deductions for taxé@,creasﬁ'n compensation ‘#’“hng thledfr:]jal’sbterm of olti)?e, h
insurancepremiums, retirement contributions deposits, chari Meansthe compensation which would have been payable to the

table contributions or similar amounts and shall be consider8@'ticipantif the participant had not been prohibited by law from
receivedas of the date when the earnings wawdmally be pay €ceivinganincrease in compensation during his or her term of
ableby theemployer For reporting and computation purposesffice. o
fractionsof a dollar shalbe disregarded in determining annual 2. For Wsconsin retirement system purposes gfalya state
earnings. senatormeans the compensation which would have been payable
(b) Does not mean payments made for reasons other thant@dhe participant if the participant had not been prohibited by law
persona[gervices rendered to or for an emp|oyac|uding' but from receiving an increase in compensation durlng part of his or
not limited to: her term of dice.
1. Uniforms purchased directly by the employer (e) For purposes of thei¥¢onsin retiremen_t systemutn_ot
2. Employer contributions for insurance and retirement. for OASDHI purposes, means compensation determined as
3. Unemployment insurance benefits requiredunder38 USC 4318(b) (3) and regulations adopted
4' Pavments contingent on the en% loyee providing thereundemith respect to a person who has actually returned to
embla ervv)i/th o sisdi gthe ermblover in gcyuirinp tanoings €mploymentinder sectiort14 (u) (9) (A) of the IntemaRevenue
inta% ﬁale roperty of thgem o gey q gtang Code,38 USC 43120r any predecessor vetermanéemployment
9 property i ployee. ) . rights provision under federal lawprovided contributions and
5. Paymentsontingent on the employee having attained gflemiumson the compensation apid as required under s.
age which, if increased by 5 years, is greatean what the 40 o5 |f the participant does not pay any portion oféfeployee
gmployee sage would be on the employseiormal retirement ¢qngipytionsthat the participant would have paid if tartici
ate. o panthad not left employment to enter military service,\thkie
6. Lump sum payments at terminatifam accumulated vaea of the benefitspayable from the participastaccount shall be

tion, sick leave or compensatory time, exceft for disability - reducedby the value of the unpaid contributions plus inteasst
purposesany lump sum payments shall be treated as a Cont'”b?ovidedby rule.

tion of the employee’ earnings and service at the emplay#een —_— S
currentrate of pay This subdivision does not exclujayments ro(e.(é)ecljr.]ﬁlgieoso%o?g'?g)t'ons made by a reduction in sadary
which are broadlyapplicable to the employees of the employer? Vi InS.40. ] 7

regardles®f age, length of service or likelihood of employment (€f) For Wisconsin retirement system purposes gialya state
termination. employee means compensation that would have been payable to

7. Payments contingent on the employee having terminaffl§ Participant, athe participant rate of pay immediately prior
coveredemployment or having died. to the beginning of any mandatory temporary reduction of work
8. Payments contingent on the employee terminating empltgpursor days during the period from July 1, 2009, to June 30,

mentat a specified time in the future including payments to secifg+-or service that would have been rendered bydréicipant
voluntaryrelease of an unexpired contract of employment.  duringthat period if the mandatory temporagduction of work

9. Payments for damages, attorney féterest or penalties hoursor days had not been irfeft. Contributions and premiums

idund Ciud Corb - o t f%& earnings considerdd be received under this paragraph shall
paid under court judgment or by compromise settlement to sati paid as required under4€.05
agrievance or wage claim even though amount of damages or

penaltiesmight be based on previous salary levélaweverthe ~ (ém) For Wisconsin retirement system purposes pfty a
departmentmay by rule provide that a payment of additiondghemberof the faculty as defined in $36.05 (8) of a university
wagesto a continuously participating employee, or tiayment Who is on sabbatical leave under36.11 (17) means the com
of salary to a participant for any period of improper terminatigtensatiorthat would have been payatttethe participant, at the
of participating employment, is earnings, if the payment is treate@rticipant'srate of pay immediately prior to beginning e
by the employer and employee as taxable income and is consisgaticalleave, for service that would have been rendered at the uni
with previous payment for hours of service rendered by thersityduring the period of the sabbatical ledivihe participant
employee. had continuedto render services for the participanémployer
10. Payments made in the last 5 years of employment Whi@Hnngthat period. _Contrlbutlons and premiums on earnings con
arethe result of a change in the method of computing the b&dgeredto be received under this paragraph shall be paid
compensatiorof an employee, unless the change in mefood requiredunder s40.05
computingthe base compensation is a permanent change and i¢f) Does not mean credits for payment of health insurpreee
broadlyapplicable to the employees of that employer or unless téumsconverted from accumulated unussick leave for a par
changeis the result of a significant change in the nature of thigipatingemployee whajualifies for a disability benefit under s.
dutiesand activities expected of the employee. 40.630r40.65 andwho qualifies for the conversion of accumu
11. Payment in lieu of fringe benefits normally paid fopar  latedunusedbsick leave under 40.05 (4) (b)(bc) or (bf) or as pre
vided by the employer but which can paid to the employee at vided by a participatingemployets compensation plan or con
the employees option. tract.
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(g9) Does not includeredits for the payment of health insur 500,0000r more who did natlect under 978.12 (6)o continue
ancepremiums provided under 40.05 (4) (bw)or subchlX or insurance coverage with that coyrdywho did elect such cover
any sabbatical or vacation leave converted into such credits. agebut has terminated that election unded3.12 (6) and who

(22m) “Educational support personnel employee” means has participated undethe retirement system established under
persorwho is a school district employee, but who is not a teachehapter201, laws of 1937and under the fconsin retirement

(23) “Effective rate” means: systemfor a combinedand consecutive period, of at least 6

(a) For the core annuity division, the rate, disregardingfraF”othpr'or to attainment of age 70, not including any period of

tions of less than one—tenth of one perceletermined by dividing '€aveof absence without pay

the remaining core annuity division investment earningstier (b) For the purpose of group health insurance coverage:

calendaryear or part of the calendar yeafter making provision 1. Any teacher who is employed by the university dor

for any necessary reserves and after deducting prorated integgplectecturation of not less than 6 months on at least a one-third

andthe administrative costs of the core annuity division for thgy||-time employment basis and who is not described in sirind.

year,by thecore annuity division balance at the beginning of th_e 1m. Any teacher who is a participating employee and who is

gilr?r? d{ahr)éeaer a?sélggfjé?g forr brertle(filt"ﬁ)ta¥m$nts and refunds p""lsjjmployedby the university for an expected duration of not less
gthey g prorate erest. than6 months on at least a one-third full-time employment basis.

(b) For the variable annuity division, the rate, disregarding . .
fractionsless than one percent, which will distribute the net gain 2. Any persoremployed as a teaching assistant or graduate

or loss of the variable annuity division to the respective varial SLStanc?n]fj otheie?mploy(_ees—_ln—tkr]alnlng as ?re ge5|gr;zi1tedtby
annuity balances and reserves using the same procedure-as prpP0ard of regentst the universitywho are employed on at leas

videdin par (a) for the core annuity division. one-third full-time basis. o
(24) “Elected official”, exceptas otherwise provided in sub. _ 2C: A state employee described in48.825 (4)or (5) or

(48), means a participating employee who is: 49.826(4). ‘

(a) A supreme court justice, court of appeals judgesuit 2g. Any person employed as a graduate assistant and other
judgeor state, county or municipalfirfial elected by vote of the €mployees-in-trainings are designated by the boardioéctors
people. of the University of Wsconsin Hospitals and Clinics Authority

(b) Appointed as provided by statute to fill a vacancy in apogYho are employed on at least a one-third full-time basis with an
tion specified in par(a). expectedduration of employment of at least 6 months.

(c) The chief clerk and sgeant at arms of the senate and 3. Th(_e surviving spouse or domestic partner of an empl_oyee,
assembly. or of a retired employee, who is currently covered by health-insur

P " . anceat the time of death of the employee or retired employee. The
(25)F Eht?:ble employefe means: . ) spouseor domestic partner shall have the same right to health
(@) For the purpose of any group insurance: insurance coverage as the deceased employee or retired

L. Any participating state employee whas been participat employee but without state contribution, under rulpgomut
ing under the Wéconsin retirement system for a period of at |ea§htedby the secretary

6 months prior to attainment of agé not including any period

of leave of absence without pay 4. Any insured employee who is retired on an immediate or

5 Anv stat | ho | b | f isability annuity or who receives a lump sum payment under s.
e e oonentnaos & ovis anommey st 1 251t v ave been an mmedate annuiy i paidasan
9 ’ : y annuity, if the employee meets all of threquirements for an

\?vli(:hngtceolﬁﬁiyugrdv?/tru?;gélzeéf);ﬂ ccr? ggcgfaénstgﬁnhcaesctg\rﬁriﬁg?gﬁmediateannuity including filing of application whether or not
inal administrative action has been taken.

that election under 878.12 (6) a justice of the supreme court, a o . .
courtof appeals judge, a circuit judge or the chief clerk gesett 9. Any participating state employee under thesansin
atarms of the senate or assembly retirementsystem, notwithstanding p&a) 1.

3. The blind employees of thei¥¢onsin workshop for the 6. A participating state employee who terminates creditable
blind authorized under €7.03 (1) (b) 1989 stats., or of the non SErVICE:
profit corporation with which the department of workforce devel a. After attaining 20 years of creditable service; and
opmentcontracts under €7.03 (1m) (a)1989 stats., as of the ~ ,  \wno is eligible for an immediatannuity but defers
beginningof the calendar month following completion of 1,000, plication.
hoursof service. Persons employed by an employer who are inn(P . .
whenhired shall not be eligible for life insurance premium waiver 6e. A state employee_ who terminates crgdltable S?F’fm
becausef any disability that is directly or indirectly attributed to2tt@ining20 years of creditable service, remains a participant, and
blindnessand may convert life insurance coverage only oncl Not eligible for an immediate annuity
underthe contract. 69. Any state constitutional fi€er, member oofficer of the

4. Only a person who has not attained age 70 at the timg&ffislature,head of a state department or state agency who is
becominginitially eligible for the group insurance coverage- appointecby the governor with senate confirmation, or head of a
vided under this chapter; but this subdivision does not exclude dagislativeservice agencys defined in $3.90 (1m) (a)who ter
participantfrom participation in the group health insurance plafinatesall creditable service on or after January 1, 1992, who is
nor does it excludérom participation in the group life insuranceeligible for and has applied far retirement annuity or a lump sum
plan any employee who is initially eligible on tremployeis payment under €0.25 (1) who, ifeligible, is receiving medicare
effectivedate of participation. coveragaunder both part A and part B atl& XVIII of the federal

5. Any state employee who has been participating under $eialsecurity act42 USC 13930 13952z and who has acted
Wisconsinretirement system for a period of at least 6 months prigRders.40.51 (10m)o elect group health insurance coverage.
to attaining age 70 nanhcluding any period of leave of absence 6m. Beginning on the date specified by the department, but
without pay and who is on union service leave except the cost fwt earlierthan March 20, 1992, and not later than July 1, 1992,
premiumpayments shall be entirely the responsibility of the stagy of the following persons who, if eligible, is receiving medi
employeeon union service leave. carecoverage under both part A apart B of Ttle XVIII of the

6. Any state employee of thefigk of district attorneyother federalsocial security ac§2 USC 13950 13952z and who has
than the district attorneyin a county having a population ofactedunder s40.51 (16)o elect group health insuranceverage:
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a. A retired employee of the state who is receivirgtae (b) Is customarily engaged in an independently established
mentannuity or has received a lump sum payment undé.85 trade,business or profession providing the same type of services
(2). to private individuals and ganizationsas is provided to the

b. An employee of the state who terminates creditséateice employerand whose services to a participatérgployer are not
after attaining 20 years of creditable service, remains a participg@fpensatetbr on a payroll of that employesxcept that persons
andis not eligible for an immediate annuity holding offices provided for by statute shall be considered

6r. Any insured employee of the state who terminates eredimployees.
ableservice on or after April 23, 1992, after attaining at least 20 (c) Is a patient or inmate of a hospital, home or institution and
yearsof creditable service, remains a participant and is not eligiljierformsservices in the hospital, home or institution.
for an immediate annuity or is not receiving a retirement or dis (26g) “Employee—funded reimbursement accounplan”
ability annuity andwho, if eligible, is receiving medicare cover meansany of the following:

ageunder both part A and part B affé XVIIl of the federal social (4) A plan in accordance with secti®@5 of the Internal Reve

securityact,42 USC 13930 13952z _ ~ nue Code under which an employee may direct an emplayer
7. Any employee whoskealth insurance premiums are beinglacepart of the employes’gross compensation in an accaont
paid under s40.05 (4) (bm) payfor certain future expenses of the employee under seiion
8. Any other state employder whom coverage is authorizedof the Internal Revenue Code.
undera collective bagaining agreement pursuant to subetof (b) A plan in accordance with sectib®2 of the Internal Reve
ch. 1 or under s230.120r 233.10 nue Code under which an employee may direct an emplmyer

9. Except as provided underd$.51 (7) any other employee placepart of the employeg'gross compensation in an accawont
of any employerother than the state, that has acted undir.51 payfor certain future expenses of the employee under sek3idn
to make such coverage available to its employees. of the Internal Revenue Code.

10. Any participating employee whis an employee of this  (26r) “Employee—fundedeimbursement account plamo-
stateand who qualifies for a disability benefit undes8.63or vider” means a person whprovides administrative services
40.65 relatedto employee—funded reimbursement account plans.

11. Beginning on July 1, 1988, any retired public employee, (27) “Employeerequired contribution” means the contribu
otherthan a retired employee of tiséate, who is receiving an tion made by an employee under8.05 (1) (a) 1to 4.
annuityunder the Méconsin retirement system, or any dependent (28) “Employer” means the state, including each state agency
of suchan employee, as provided in the health insurance contragly -ountycity, village, town, school district, other governmental
whois receiving a continuation of the employeahnuityand, if it or instrumentality of 2 or more unitf government now
gl'g]lb_ll_ei IS)E?/CIﬁIVIPghm?dCchareI COV'?fﬁge under bothlﬁ)gréﬁfggg existingor hereaftecreated within the state, any federated public

239';)9 d Oht ﬁ edera dsoc? zgcéllrltylthZ I library system established under43.19 whose territory lies
tho e zz and who has acted unded8.51 (10)to electgroup  ithin a single county with a population of 500,000 or more, a
ealthinsurance coverage. _ ) _local exposition district created under subihof ch. 229 and a
(bm) For the purpose of long-term care insurance, in additig§hg—termcare district created under46.2895 except as pro
to any state annuitant under4§..02 (54m)any employee of the yided under ss40.51 (7)and40.61 (3) “Employer” does not
statewho received a salary or wages in the previous calendar y@@f|udea local cultural arts district created under subtbf ch.

andany participant who was at one time emplopgdhe state 229, Each employer shall be a separate legal jurisdidton
who receives a lump sum payment undets25 (1)whichwould  OASDHI purposes.

have been an immediate annuity if paid as amuity if the p : TS :
employeeis a resident of this state and meets all of the requirﬁorgznagdsrgplg%znze?g 'gduﬁggtrzglggo ?Z)r?ae)%n(?) the contribu
mentsfor animmediate annuity including filing of an application, 30) “E y i P ty inati ) | ” ) ticipat
whetheror not final administrative action has been taken. - (er% ongg‘fn'vae poasritli(z)lﬁ&:jlensgi ig&%’:g 1n;ej12ns( l%)p?[)';'pa
~ (c) For the purposef group life insurance coverage, for particzggzs(p4)y(4g) 7) p(8) or (9) or guthorized ‘under 830.08 @)
ipating employees and employees subject 6519 (4)of any (e) during the time of employment. All service credited prior to
employeri?ther tharlT.?e state, Wh'Ch.lh%f' acted undellrQ;YO (1)h May 17, 1988as executive service as defined undéng?2 (31)
(sz)n:%argargv?(;gzpurll;elrnsgg?nlm;/r%g e to its employees t e1985 stats., shall continut® be treated as executive service as
P Pa ) L L definedunder s40.02 (31) 1985 statshut no other service ren
(d) For the purpose of income continuation insurance eov

age,and except as provided unde#8.61 (3) for participating Erza%?mg Loml\j/lgy;g-ble?sSl,)nl]g%%%r;:?sged to executive service

employeewf any employer under sui8), other than the state, =\ ;e s (30) is amended eff, 7-1-15 3911 Wis. Act 32 as affected by
which has acted under 40.61to make such coverage availableizwis. Act 2q ss.2365mand 9448 to read:

toits emplo)_/e_es' . . . . (30) “Executive participating employee” means a participating employee in
(259) “Eligible retired public safety fiter” has the meaning a position designated under s. 19.4@0) (L) or 20.923 (4), (7), (8), or (9) or autho

givenin sectiord02 (I) (4) (B) of the Internal Revenue Code. rized under s. 230.08 (2fe) during the time of employment, and also includes the
president and vice presidents of the University of Visconsin System and the

(26) “Employee” means any person who receives eaynings &ncellorsand vice chancellors who a serving as deputies of all Universityf
paymentfor personal services rendered for the benefit of amyisconsininstitutions, the University of Wisconsin Colleges, and the University
employerincluding oficers of the employer An employee is OfWisconﬂn;EXéenSéon-A" fgr(\)/izct(asclr;edlitggspritortto Mha)“ll %_988,tas gfecdutive

H Iceas detinead unaer s. . , stats., shall continue to as
deemedo have sepgrated from the service of an employe_r at xg:utive service as defined under s. 40.02 (31), 1985 stats., but no other service
endof the day on V_Vh|Ch the employee last Performed SErVICES KX dered prior to May 17, 1988, maybe changed to executive service as defined
the employer or, if later, the day on which the employee-unders. 40.02 (31), 1985 stats.
employerrelationship is terminatebdecause of the expiration or  (31) “Federal annual compensation limits” means any annual
terminationof leave without paysick leave, vacation or other compensatiotimit under sectio®01 (a) (17) of the InterndRev
leaveof absence. Except as provided iA&82 (4) a participant  enueCode, as adjusted fany cost of living increases under-sec
receivinga dnfe.rentlal wage payment or earnings, contributionsion 401 (a) (17) (B) of the Internal Revenue Code, but only with
or service credit under sufi.5) (e)is considered an employee ofrespecto plan years beginning after December 31, 19950alyd
the employer making the paymentt.person shall not be consid with respect to individuals who first becanmarticipating

eredan employee if a person: employeesn plan years beginning after December 31, 1995. This
(a) Is employed under a contract involving the furnishing cfubsectionshall beapplied in compliance with sectigfD1 (a)
morethan personal services. (31) of the Internal Revenue Code pursuant to any applicable fed
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eralregulations or guidance adopted under the Internal Revenug39) “Insuredemployee” means, for purposes of each insur

Code. ancebenefit plan, any eligible employee who is properly enrolled
(32) “Federalregulations” means thprovisions of section in the benefit plan.

218of Title 11 of the federal social security act and applicable reg (39m) “Internal Revenue Code” means the feddrgkernal

ulationsadopted under the federal social security act. RevenueCode of 1986, underifle 26, USC, as amended.
(33) “Final average earnings” means: (39r) “Joint and survivor annuity” mearan optional annuity
(a) The monthly rate of earnings, ignoring any fractions off@rm, described under 80.24 (1) (d)or a rule promulgated under
dollar, obtained by dividing: s.40.24 (1) (g)that is payable for the life of the participant and,

1. The participang totalearnings received or considered t@fterthe death of the participaratcontinuing percentage of which
be received under sug22) (e) (ef), or (em)and for which con 1S payable in monthly installments to the named survivor
tributionsare made under 40.05 (1)and(2) during the 3 annual  (40) “Leave of absence” means any period during which an
earningsperiods (excluding any period more than 3 years prior @nployee has ceased to render services for a participating
the effective date for any participating employer) in which themployerand receive earnings and there has been no formal ter
earningswerethe highest, subject to federal annual compensatiorination of the employer—employee relationship. For purposes

limits; by of the fund every leave of absence, except a military leave or union
2. Twelve times the total amount of creditabtavice for the Serviceleave, shall terminate 3 years afttebegins orif earlier
3 periods. uponthe date specified bihe employer in a notification to the

(b) 1. For a state electedfiial who is prohibited by law from department that the employer—employee relationship has-termi
receivingan increase in compensation during thcial’s term  Nated. A leave of absends not deemed ended or interrupted by
of office and who so elects, one-twelfth of the annual saaty reasonof resumption of active duty until the employee has
ject to federal annual compensation limits, which would haJ§Sumedactive performance of duty for 30 consecutive calendar
beenpayable to the participaduring the last completed monthdaysfor atleast 50% of what is considetdt employes' normal
in which the participant was a participating employee in suc@rk time with that employer For the purpose of group health
position if the participant had not been prohibiteg law from ~InSurancecoverage, every leave of absence due to employee lay
receivingan increase in salary during his or her term itefbut  ©ff which has not been terminated before 3 years biased
only with respect to service as a state electéidialf ;hallcontllnue for éféf[l_tledlrllslumd em%l%%ets until ﬁm elatﬂd_ltlonal

2. For a state senataho so elects, one-twelfth of the annuaf YS2rS €1apse or unth Sick leave cre 0 pay health insur
salarywhich wouldhave been payable to the participant durinanceprem‘l‘ums are exhaus.ted, Whlcilever ocqurs first. .
thelastcompleted month in which the participant was a participat (40m) “Long-termcare insurance” means insurance that pri
ing employee in such a position if the participant had not been Fﬁ&ﬁ.nly prOVIdQS coverage for care that IS.pI’OVIded in institutional
hibited by law from receiving an increase in salary during part @dcommunity-based settings and thatasivalescent or custo
his or her term of difce, but only with respect to service astate dial care or care for a chronic condition or terminal iliness. The
senator. termdoes not include a medicare supplement padisydefined in

¢) For a participant who makes an election undéds0 (2) S:800.03(28r), a medicare replacement poli@s defined in s.
the(n)mnthly prate gf earnings applicable under. gay or (E))? 600.03(28p) or a continuing care contract, as defined 843.01
increaseds provided under 40.30 (4) (b)ut subject to federal \</-
annualcompensation limits. (41) “Milwaukee t(_eacher” means any teacher employed by

(35) “Fund” means the public employee trust fund. the board of school directors of the city of Milwaukee.

(36) “Governingbody” means the legislature or the head of (41m) “Monthly salary” means the gross amount paid to a
eachstate agency with respect to employees of that agency for Rggticipantmaking a claim under 40.65 at the time he or she
state,the common council in cities, the village board in village®€comesdisabled within the meaning of 80.65 (4) by the
the town board in towns, the county board in counties, the sch&Ployerin whose employ the injury occurred or the disease was
boardin school districts, or the board, commission or other gogontracted. Overtime pay may nobe considered part of an
erningbody having the final authority for any other unit of goveMployee’smonthly salary unless tremployee received it on a
ernment, for any agency or instrumentality of 2 or more units &fgularand dependable basis.
governmentfor any federated public library system established (41n) “Municipal employer” has the meaning given &
unders. 43.19whose territory lies within a single county with al11.70(1) (j).
populationof 500,000 or more, for a local exposition district (41r) “Namedsurvivor’ means the natural person designated
createdunder subchl of ch. 229r for a long-term care district py a participant on an application for a joint and survivor annuity
createdunder s46.2895 but does not include a local cultural artgr pursuant to a request under46.24 (4)to receive, after the
district created under subcH. of ch. 229 deathof the participant, a continuing percentage of the annuity

(37) "Health insurance” means contractual arrangementpayablein monthlyinstallments. A participant may not designate
which may include, but are not limited to, indemnity or serviceore tharone natural person as the named survivor for a joint and
benefits,or prepaid comprehensive health care plans, which wallirvivorannuity A participants designation of a named survivor
providefull or partial payment of thénancial expense incurred on an application for a joint and survivor annuity is irrevocable
by employees and dependents as the re§idjury, illness or pre  afterthe deadline specified underd€.24 (4) Pursuant to rules
ventivemedical proceduresThe plans may include hospitaliza promulgatedoy the department, a named survivor may designate
tion, sugical and medical care, as well as ancillary items or s@ine or more beneficiaries to receive any remaining guaranteed
vicesas determined by the group insurahoard. The plans may monthlyinstallments that are unpaid at the time of the named sur
includethe type ofcoverage normally referred to as “major medivivor’s death.

cal” insurance. _ _ (42) “Normal retirement date” means:
(37m) “Health savings account” meana health savings  (5) The date on which participant attains the age of 55 years
accountdescribed irg6 USC 223 for a protective occupation participawho terminates covered
(37r) “High—deductiblehealth plan” has the meaning given iremploymentbefore July 1, 199Gy, for a protective occupation
26 USC 223(c) (2). participantwho terminates covered employment on or after July
(38) “Immediateannuity” means an annujtyot including an 1, 1990, the date on which the participant attains the age of 54
annuityfrom additional contributions, which begittsaccrue not yearsif the participant has accumulated less than 25 yearsdf
laterthan 30 days after termination of employment. itable service or the age of 53 years if the participant has accumu
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latedat least 25 years of creditable service, except as provided in 11. A sherif.
par.(g)- 12. An undersherfif

(b) The date on which a participant attains the age of 62 years 13. A deputy sherfif
for an elected dicial or an executive participating employee, 14 A state probation and paroldicsr.
exceptas provided in patg). . .

. . . 15. A county trdfc police oficer.

(d) The date on which a participant attains the age of 65 years
for any participant nasubject to pata) or (b), except as provided 10 A State forest ranger . o
in par (g). 17. A fire watcher employed at Mtonsin veterans facilities.

(g) The date applicable to the participant under ga)#o (d) 18. A state correctional-psychiatricficer.
atthe earlier of either the date it is necessary to make any deter 19. An excise tax investigator employed by the department
mination or to take any action relative to the participant for puof revenue.
posesof the retirement system or the date of termination of 20. A special criminal investigation ageintthe department
employmenbf the participant, notwithstandirige fact that a par  of justice.
dclpantmay have been 1 on of B CTpIOY TSN Cae g 2L+ An assisant o deputy fre marshal
anannuity For the purpose of calculating an annuitg normal 62 1232(2(3 (r;le)rson employednder $50.553 (1) 61.66 (1) or
retirementdate for each category provided by pdes.to (d) : L . .
appliesto service which is subject to that categoRor the pur (b) Each determination of the status of a participant under this
poseof calculating a retirement benefit for an execupieetici subsectiorshall includeconsideration, where applicable, of the
pating employee qualifying only unde. 40.02 (30) (b) 1985 following factors:
stats.,a normal retiremerdate of the date the executive participat 1. A “police officer” is any oficer, including the chief, or
ing employee attains the age of 62 years shall be applied to cregloployeeof a police department, except one whesicipal
able service of the executive participatiegnployee for which duties are those of a telephone operatderk, stenographer
par. (d) would otherwise apply except the number of creditabfeachinistor mechanicand whose functions do not clearly fall
serviceyears to which that normal retirement date shall be applitthin the scope of active law enforcement even though such an
underthis paragraph mayot exceed the number of executive seemployeeis subject to occasional call, or is occasionally called
vice years of the executive participating employee. upon, to perform duties within the scopeaative law enforce

(43) “OASDHI” means federal old-age, survivodssability ~ment. Police oficer includesany person regularly employed and

andhealth insurance undeiti&s Il and XVIIl of the federal social dualifying as a patrol dicer or a person of equal or higher rank,
securityact. even if temporarily assigned to other duties.

(44) “OASDHI benefit’ means theprimary or disability 2. A *fire fighter” is any oficer, including the chief, or
insurancemonthly benefit amount for which a person is eligible€mployeeof a fire department, except one whose principal duties
or for which a participant will beligible upon attaining the lowest arethose of a telephone operatolerk, stenographemachinist

age at which old—age benefits are payable under the OASDHI g?b mechanic and whose functions do not clearly fall withie

gram. scopeof active fire suppression or prevention even though such
(45) “Participant” means any person included within the-pro®" employee is subject to occasional call, or is occasionally called
visionsof the Wsconsin retirement system by virtue of being oypon,to perform duties within the scope of active fire suppression

; FNimati r prevention. Firefighter includes any person regularly
Qﬁl)\ggggﬁggrzz)g.rgglpzai\;lonrg(ze)mploywose account has not beergmployedand qualifying as a fire fightenose handler orgerson

(46) “Participating employee” means an employee who i%\L equal or higher rank, even if temporarily assigned to other

currentlyin the service of, or an employee who is on a leave 0 tes. B ' u . o
absencefrom, a participating employeunder the Wéconsin ___3- A “deputy sherif” or a “county trafic police oficer is any
retirementsystem and who has met the requirements for inclusiBfficer or employee o& sherif's ofice or county tréic depart
within the provisions of the W&tonsin retirement system under sMeNt €xcept one whose principal duties are thosetefephone
40.22 finctionsdo not learly fllwiti he cope of acive law enforce

e " nc
the(‘rlgs)peF(’;’:li:/tlec|€:rt:2§]teg?ap:]083’/e£n;ng;npsl,o;()errpsuurgjoescetigiﬁ:?;gﬁe_nteven though such an employee is subject to occasional call,
sionsof that plan under this chapter is occasionally calledpon, to perform duties within the scope

. . - of active law enforcement. Deputy shioif county trafic police

_ (48) (a) “Protective occupation participant” means any paggicer includes any person regularly employadl qualifying as
ticipantwhose principal duties are determined byghsicipating adeputy sherffor county trafic police oficer, even if temporarily
employer,or, subject to s40.06 (1) (dm)by the department headassignedo other duties.

in the cas®f a state employee, to involve active law enforcement 4. A*member of the state tiif patrol” includes one division

or active fire suppression or prevention, provided the d”“% inistratorin the department of transportation who is counted
requirefrequent exposure to a high degree of danger or peril Aifders.230.08 (2) (e) 12and whose duties include supervising
a|SOI’EQLIJIIre a h'gh degree O.f physu_:a_l Con"d_ltlonlng. ._thestate trdic patrol, if the division administrator is certified by

(am) “Protective occupation participant” includes any partickpe 4y enforcement standards board undé@6s.85 (4) (b) 1as
pantwhose name is certified to the fundpasvided in s40.06 (1) beingqualified to be a law enforcementioér.

(d) and(dm) and who is any of the following: (bm) “Protective occupation participant” includes any pattici

1. A conservation warden. _ pantwho is an emeency medical technician if the participant’
2. A conservation patrol boat captain. employerclassifies the participant as a protective occupation par
3. A conservation patrol boat engineer ticipant and the department receives notification of plaetici
4. A conservation pilot. pant'sname as provided in 40.06 (1) (d)and(dm). Notwith-
5. A conservation patrol fier. standingpar (a), an employer may classifyparticipant who is an
6. A forest fire control assistant. emergencymedical technician as a protective occupagiartick
7. A member of the state tfafpatrol pantwithout making a determination that the principal duties

' L P ’ the participant involve active law enforcement or active fire-sup
8. A state motor vehicle inspector pressionor prevention. A determination under this paragraph
9. A police oficer. may not be appealed under49.06 (1) (e)or (em), but a deter
10. A fire fighter mination under this paragraph regarding the classificatioa of
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stateemployee is subject to reviemder s40.06 (1) (dm) Not (49) “Retired employee” means former insured employee
withstandingsub.(17) (d) each participant who is classifiedeas who is nota participating employee and who is retired on an
protectiveoccupatiorparticipant under this paragraph on or aftammediateor disability annuity or who receives a lump sum-pay
Januaryl, 1991, shall be granted creditable serag@ protective mentunder s40.25 (1)which would have been an immediate
occupationparticipant for all covered service as emegency annuityif paid as an annuity or whe an eligible employee under
medicaltechnician that was earned on or after the date on whiglib.(25) (b) 6, 6e, or 6g.

the department receives notificatiaf the participant name as (50) “Retirement annuity” means amnnuity payable under
providedin 5.40.06 (1) (d)and(dm), but may not be granted cred s. 40.23 including the continuation of retirement annuities after
itable service as a protective occupation particifanainy cov  the death of the participant.

eredservice as an enggncy medical technician that was earned (51) “Retirementsystem”means a pension, annyitgtire

beforethat date. . . N mentor similar fund or system established by this state or by a
(c) In s.40.65 “protective occupation participant” means golitical subdivision of this state.
participatingemployee who is a policefifer, fire fighter an indi (52) “Salary index” means the percentage increase in the

vidual determined by a particip_ating er_nployer undetr (sgror averageof the total wages, as determined uné2tJSC 415b)
(bm) to be a protective occupation participant, county undersh?g) (A), between the year before theeceding year and the pre
iff, deputy sherff state probatiomnd parole dicer, county trafic  cegingyear

police officer, conservation warden, state forestger field corn “ "
servation employee of the department of natural resources who i 53) “Secretary rrleans the sec_retary of the depa_rtment.
54) “Stateagency” means anyfafe, department or indepen

subjectto call for forest fire control or warden dutgember of the ) A yre I
statetraffic patrol, state motor vehicle inspectamiversity of dentagency in the executive, legislative and judicial branches of

WisconsinSystem full-time policefficer, guard or any other Statégovernment and includes the following:

employeewhose principal duties are supervision and discigifne  (0) The Wsconsin Housing and Economic Development

inmates at a state penal institution, excise tax investigatdyuthority.

employedby the department of revenue, person employed under(c) The Wsconsin Health anBducational Facilities Auther

$.60.553 (1)61.66 (1) or62.13 (2e) (a)or special criminal inves ity.

tigationagent employed by the department of justice. (e) The community development finance authority created
(48m) “Qualified domestic relations order” meansjualg  underch.233 1985 stats., before July 1, 1988.

ment,decreeor order issued by a court pursuant to a domestic rela (f)y The nonprofit corporation with which the department of

tionslaw of any state or territory of the United States, theéts workforce development contracts under4g.03 (1m) (a)1989
all of the following criteria: stats.

(@) The name, date of birth, social securiymber and last-  (h) TheUniversity of Wsconsin Hospitals and Clinics Author
knownmailing address of the participant ahe alternate payee ity.

arespecified. o _ B () The Fox River Navigational System Authority
(b) The Wsconsin retirement system is specified by name. () The Wsconsin Aerospace Authority

__(c) The decreélate is specified as the date to be used foF valu (1) The Health Insurance Risk-Sharing Plan Authority
ing and dividing the participarstaccount. NOTE: Par. (L) is repealed eff. 1-1-15 bg013 Wis. Act 20

(d) The alternate payeshare is specified as a single pereent (m) The Wsconsin Economic Development Corporation.

age,not to exceed 50% of the value of the particigaatcount on . L .
ge, y P t (54m) “State annuitant” means a person receiving a retire

g‘cigjﬁtr_ee date, to be applied to all parts of the partlc:manmentannuity beneficiary annuity oa disability annuity from this

The d A f the al hare d state’sretirement system who at one time received a salary or
(e) The determination of the alternate payee share does \'4\‘1% esfrom this state and who is a resident of this state.
requirethat benefits be paid to the alternate payee if those benefi 541) “Stat | R | f a stat
arealso required to be paid to another alternate payee or to tha>40) “Stateemployee” means &mployee of a state agency

internal revenue service underlian placed on the participast ~ (55) “Teacher"means any employee engaged in the exercise
accountunder sectio4 of the Internal Revenue Code. of any educational function for compensation in the public
(f) The judgmentdecree or order requires the participant tgchools,lncludlng charter schools as defined ihl5.001 (1)}that

A . ; instrumentalities of a school district, or the university in
certify, in a form prescribed by the department, all of the partlcﬁ"e Inst ; . ' ; o
pant'sactive military service, as described in s(it5) (a) gli?tructlngor controlling pupils or students, or in administering,

. ) cting,organizing or supervising arsducational activitybut
(9) The judgment, decree or order does not require paymenaggsnot include any employee determined to be an auxiliary

benefitsexceeding in value those benefits to which the participakiryctionalemployee under 415.29 (3) “Teacher” includes
is entitled on the decree date. the following:
_(h) The judgment, decree or order does not assign any form ofg) Any person employed as a librarian by any school board in
joint ownership of a participaistaccount or benefits payable fromy jiprary in any school under its jurisdiction, inciuding a charter
the account. schoolas defined in s115.001 (1)that is an instrumentality af
(i) The judgment, decree or order does not require a divisisghooldistrict, whose qualifications as a librarian are at least equal
of the participans account in a manner contrary t@8.08 (1Im) to the minimum librarian qualifications prescribed by the state
() The judgment, decrear order requires the participasit’ superintendenof public instruction.
employerto submit to thelepartment a report of all earnings-ser (b) Any person employed as a full-time social cerdgemmu
vice and contributions of the participant as provided #0506 nity house, adult educatioor recreation directpiinstructor or
(7). otheremployeeemployed by the board of school directors of the
(k) The judgment, decres order does not require the departcity of Milwaukee, who possesses tialifications required for
mentto enforce or otherwise monitor the benefits assigned to @@ploymentas a teacher
alternatepayee under €0.08 (1m) (55g) “Technical college educational suppomersonnel
(48r) “Requiredbeginning datetneans the later of April 1 of employee”means a person who is a technical college district
the calendar year following the calendar year in which a parti@mployeejut who is not a teacher
pant attains the age of 70.5 years or Apiiff the calendar year  (55m) “Timely appeal” means a written request for the review
following the calendar year in which a participating employesf a determination that is filed within 90 days after the determina
retires. tion is mailed to the person aggrieved by the determination.
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11 Updated 11-12Wis. Stats. PUBLIC EMPLOYEE TRUST FUND 40.03

(56) “Union serviceleave” means that period of absence from (c) Shall appoint the secretary of the department and may
employmenttommencing on the date an employee commencesraploy or select any medical, legal and other independent con
leaveof absence for the purpose of serving in a position withteactorsas are required for the administration of the fund.
labor organization representing employees of #maployees  (d) Shall select and retain an actuary or an actuarial firm, under
employer,and terminating on the date that leave of absence-tergeor more contractualgreements which shall run to the depart
natesor the date that service with that laboganmization termi  mentfor the purpose of performing all actuarial services which are

nateswhichever first occurs. necessaryor the operation and control of each of the insurance
(57) “University” means the University of Mtonsin System andbenefit programsinder this chapterUnder this paragraph,
underch. 36. the board shall:
(57m) “U.S. armed forces” means any of the following: 1. Determine the requiremerfier and qualifications of the
(@) The U.S. armyincluding the WCS. actuaryor the actuarial firms so retained.
(b) The U.S. nayyincluding the VVES. 2. Determine the terms and conditions of each contractual
(c) The U.S. air force, including theARS agreementand the time any contractual agreement shall be in
e ' : force.

(d) The U.S. marine corps, including the WMS. . .
The U.S ¢ d. including thABS 3. Determine the procedure for the selectioambctuary or
(e) The U.S. coast guard, including . anactuarial firm.

® lee U,'S' marltlmetfrwce, including th? merchgnt marin€. 4 Direct the secretary to sign on behalf of the department any
(58) IVt?;l“aUet r?nnun.y blmeans ?gy,aﬂnu'tyt ptr)?v;?edd b):jth%ontractuabgreement approved by the board.
accumulationsn the variable annuitgdivision established under - ;
s.40.04 (7)providing for the dollar amount of benefits or other; (e) Shall approve the contribution rates and actuarial assump
o p 9 . fions determined by the actuary under s{#).(b) and(c).
contractuapayments or values to vasy as to reflect dirences . . .
which may arise between the total vaiue of the annuity reserve for() May compel witnesses to attend meetings and to testify
variable annuities and the reserve that would be requirgdeif UPOnany necessary matter concernihg fund and authorize fees
annuitieswere core annuities. notin excess of the statutory provisions for witnesses.

History: 1981 c. 96187, 250, 274 386, 1983 a. 927, 1983 a. 8k.11, 1983a. _ (J) May determine the length of creditable prior service from
83s.20,1983 a. 106140, 1983 a. 145ks.1103, 20,1983 a. 19ks.1,6, 1983 a. 192  informationavailable. Anydetermination shall be conclusive as
$.304 1983 a. 255.6; 1983 a. 271290, 368 1983 a. 435.7, 1985 a. 20225 1985 11 any period of service unless, within the time limits specified in
a.332ss.52, 251 (1) 1987 a. 2762, 83, 107, 309, 340, 356, 363 372, 399, 1987 a. .
4035s.43 10 45, 256, 1989 a. 1314, 31; 1989 a. 56,259, 1980 a. 166182 189,  S. 40.08 (10) the board reconsiders any casel changes the
218 230, 240, 323 327, 336, 355,357, 359, 1991 a. 3239, 113 152,229,269, 315 determination.
1993a. 16, 263, 383 490, 49L 1995 a. 2755.1946t0 1953 9130 (4) 1995 a. 81 .

88,89, 216 240, 302 381, 417, 1997 a. 327,39, 69, 110, 162, 237, 238 1999 a. 9 (h) May accept any gift, grant, trequest of any money or
11, 42, 63, 65, 83, 2001 a. 1638, 103 104, 109, 2003 a. 332005 a. 153335 2007  propertyof any kind, for the purposes designated by the grantor

a.20 nl?23~2§2(2)2009 a. 13282011 a. 710,32, 116,229, 2013 a. 20s. 35.17 correc i the purpose is specified as providing cash benefits to soatie or
A union request that the county make pension contributions for jailers equaﬂf]the paf“(?'pant& insured employees, or a_mnumahlﬂms fund

amountto those for its “protective occupation participanistier sub. (48) did not or for reducingemployer or employee costs; $no purposes are

requirereclassificatiorof the jailers as “POPS,” is allowed under s. 40.05 (2) (g) 1designatedihen for the purpose of distribution to teeveral

andis a mandatory subject of lgaining under s.11.70 (1) (a). County of LaCrosse ' L .

v. WERC,180 Ws, 2d 100508 N.W2d 9(1993). accountsand reserves of theig¢onsin Retiremerystem at the

“Active military service” and “active service” as used in sub. (@3)do not €nd of the year as if the moneyproperty were investment earn
515'1117";56;‘{“/'\"3 \?vuz%/ f;’éézgpig%; “{'gégévf_”&gg’ee Tust Funds Boar®@03 Ws.  ings of the core annuity division.

It was reasonable to determine jailers’ status based on their duties performed a§l) May determine that some or all of the disability annuities
SBhE}riff’S ger)atrtmﬁn:ﬁfmployees regardl??h?ir afpgir!tmem a?; dtté,puty Shbrift, and death benefits providefdlom the Wsconsin retirement sys

einga deputy shernns a necessary qualification to peing a protective occupati H H H
participant under sub. (48) (am), bunist a suficient one. The employeehame %mSh_a" instead be prov_lded throth grc_)up Insurance plans to be
mustalso be certified tthe fund as provided in s. 40.06 (1) (d). MattilEmployee €stablishedy the group insurandmard either as separate plans

TrustFunds Board2001 WI App 79243 Ws. 2d 90626 N.W2d 3300-0759 or as integral parts of the group life and income continuatiur

Undersub. (48) (a), a “protective occupation participant” is an employee “who : :
principaldutiesare determined by the participating employer . . . to involve active |a§§‘nceplans established under this chapter

enforcement . .. Jailers classified as protective occupation participants under sub. (j) Shallaccept timely appeals from determinations made by

(48) (a), thushave been determined to have principal duties that involve active | . .

enforcement.Sub. (48) (b) 3. does not impose an additional substantial requirem pdepartment, o;her t,han .a}ppeals Of determinations made by the

for purposes of determining whigimployees are deputy shisif The requirements departmentegarding disability annuitiesThe board shall review

o‘{ o 59-26l go nc:jt %ppgly t[’ theI tiifirxtlmp%yEsRhg%?wltge meaning O\f,\?ub- therelevant facts and may hold a hearing. Upon completion of its

g )(a@ \ond () Era i ’ pp104__Ws. reviewand hearing, if anghe board shall make a determination
- ' which it shall certify to the participating employer or the appropri

40.03 Powers and duties. (1) EMPLOYEE TRUST FUNDs atestate agency and to the approprieteployee, if any The

BOARD. The board: board’'sdetermination of an employaestatus under €0.06 (1)

(a) Shall authorize and terminate the payment of all annuiti) Sha!l remain in ééct until receipt by the department of netifi
anddeath benefits, except disability annuities, in accordance wiption indicating a diferent classification. A participant may
this chapter and may adjust the computation otheunt, as pro  aPPealthat determination as provided by8.06 (1) (e)
vided by this chapteras necessary to prevent any inequibjch (k) May require any employer to distribute to its employees
might otherwise exist if a participant has a combination of fullany materials which are determined to be necessary for fihe ef
time and part-time service, a change in annual earnings perfd@ntadministration of the fund.
during the high years of earnings or has previously received an(L) May delegate powers and duties as deemed necessary or
annuitywhich was terminated. desirable.

(am) Shall ensure that thei¥¢onsin retirement system com  (m) Shall approve or reject all administrative rules proposed
plies with the InternalRevenue Code as a qualified plan foby the secretary under su2) (i).
incometax purposes and shall ensure that each benefit plan ign) May allow any separate retirement system for employees
administeredn a manner consistent with all Internal Revenugf one or more employers to deliver or send funds representing
Codeprovisions that authorize and regulate the benefit plan. assetof that system to the department. If the department accepts

(b) Shall approve the tableste used for computing benefitsdelivery or transmission, the department shall purchase shares of
underthe Wsconsin retirement system after certification of théhe core retirement investment trust or variable retirermesgst
tablesin writing by the actuary ment trust or bothvith those funds, subject to rules undEIEPb.
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(q). Each retiremengystem shall pay as provided iM6.04 (2) assumptionss to data not in the departmencords as deemed
for the costs of investingnd administering any of its funds senappropriatefor estimating thébenefits unless the person estab
or delivered to the department. lishes,through acertification of the persos’'social security earn
(p) May, upon the recommendation of the actysmgnsfer in  ingsrecord or actual benefit amount, afelient amount payable.
whole or in part the assets amdserves held in any accountn the case of any participant whose earningshatesubject to
describedn s.40.04 (9)to a diferent account described in49.04  Titles Il and XVIII of the federal social security act by reason of

(9), for the purpose Oproviding any group insurance benefne'lglbl'lty for a.ChOice pr_OVided by statute, it is COﬂC'USiVely
offeredby the group insurance board. assumedn making the estimate, regardless of the pessactual
(2) SecreTary. The secretary: federalsocial securityearnings record, that 50% of those earnings

Shall be in ch f the administrati fthe d N reand were subject toitles Il and XVIII of the federal social
(@) Shall be in chge of the administration of the departmenLe ity act. The secretary may require the person to provide the
and exercise, as head of the department, all powers and du

e gﬁartmenlwith a certification of the persan’social security
specifiedin ss.15.04and15.05 o _ earningsrecord or benefit amount as a condition for receiving

(b) Shall employ and select administrative, clericabtirer penefitsunder this chapterlf a participant does not receive the
employeesas required for the administrationtbfs chapter and OASDHI benefit for which the person is or will be eligible ey
establistthe internal ayanization of the department. sonof failure to apply for the benefit or by virtue of the suspension

(c) Shall procesall applications for annuities and benefits andf the benefit the participant will nevertheless be deemed to have
may initiate payment based on estimated amounts, vthen receivedthe OASDHI benefit amount for purposes of any benefit
applicantis determined to be eligible, subject to correction uparomputationunder this chapter

final determination of the amount of the annuity or benefit. (L) Shall determine each calendar ysafective rate.

(d) May suspend an annuity pending final action bybiberd, (m) Shall have all other powers necessary to carry out the pur
or a disability annuity pending final action by theisébnsin posesand provisions of this chaptexcept as otherwise speeifi
retirementboard or the teacherstirement board, when, in thecally provided by this chapter
secretary’sudgment, the annuitant is not eligible to receive the (n) Shall have any additional powers and dutissre dele
annuity. gatedby the board.

__ () Shall submit to each employer and, upon request, to eachy,) gl establish procedures for and conduetelections of
individual participating in any of the benefit plandministered 24 -0cmbers required under $5.16 (1) (dgnd15.165 (3) (a)
by the department the report required undei5s04 (1) (dora 1 '5 ‘5 'and7. The procedures shall inciude the establishroent

summaryof the report. The report shall be in liebany reports 5" minatingrocess and shall provide for the distribution of bal
requiredoy ss.15.07 (6)and15.09 (7)or any othefaw and shall |46 a)| participating employees and annuitants eligible to vote
include financial and actuarial balance sheets which refleﬁ]t the election.

changesn the asset, liability and reserve accounts and additional Shall laate rul ing the i h t
statistics which the secretary determines to be necessary er des{‘q) all promuigate rules governing theé imes when separate

ablefor a full understanding of the status of the fund and the- befgurémentsystems may send or deliver funds under @)t{n) or
fit plans. withdraw those funds, the amounts of money that magéd,

deliveredor withdrawn, the valuation of money that has been sent,
(f) May delegate to other departmental employees any povigiiyeredor withdrawn, and the distribution of investment income
or duty of the secretary o amongthe retirement systems. These rules may moitiéy
(9) Shall submibnce each year to each participant currentlyccountingand valuation bases and the investment earnings dis
making contributions, and to any other participant upon requeghution procedures of thivisconsin retirement system to the

or as in the secretasyjudgment is desirable, a statement of thextentnecessary to achieve equity among the various retirement
participant'saccount together with appropriate explanatory mateystems.

rial. . ) L (r) Shall promulgate rules governing the times for making
(h) May request any informatiofrom any participating |Jump sum payments thatre authorized under this chapter to be
employeeor from any participating employer &snecessary for madeto orfrom the Wsconsin retirement system and governing
the proper operation of the fund. thevaluation of money that has been sent, delivered or withdrawn,
(i) Shall promulgate, with the approval of the board, all ruleandthe distribution of investment income to be creditedhmse
exceptrules promulgated under pég) or (ir), that are required amounts. The rules may modify the accounting araluation
for the eficient administration of théund or of any of the benefit basesand the investment earnings distribution procedures of the
plansestablished by this chapteln addition to being approved Wisconsinretirement system to the extent necessary to achieve
by the board, rules promulgated under this paragraph relatingetpuity among the various types of payments and contributions to,
teacheranust beapproved by the teachers retirement board aatidpayments from, the &tonsin retirement system.

rules promulgated under this paragraph relating to participants (s) Shall reimburse the legislative audit bureau for the cost of
otherthan teachers must bBpproved by the Wconsin retirement auditsrequired to be performed under8.94 (1) (dcand(dd).

boa_rd,except rules prom“'gated undens.30 ) (t) Shallensure that the M€onsin retirement system complies
(ig) Shall promulgate, with the approval of the group insuranggth the Internal Revenue Code as a qualified plan for income tax
board,all rules required for the administration of the group healtburposesand shall ensure that each benefit pgaadministered in

long—termcare, income continuation or life insurance plans estad mannerconsistent with all Internal Revenue Code provisions
lishedunder subchsV to VI and health savings accounts undeshat authorize and regulate the benefit plan.

subch.IV. _ (u) Shall ensure that thiepartment include on all publications
(ir) Shall promulgatewith the approval of the deferred com that are printed beginning on October 14, 1997, and that are

pensationboard, all rules required for the administratioh ntendedfor distribution to participantthe toll-free telephone

deferredcompensation plans established under susih. numberof the department, if théepartment has such a telephone
(j) May authorize any governing body in a written designatiorumber.

filed by the governing body with the department to have an agent(y) May settle any dispute in an appeahafetermination made

or agents to act for the governing body in all matters pertainingg the department that is subject to review under @), (6)

the fund. (i), (7) (), or (8) (), or 5.40.80 (2g) but only with the approval
(k) May determine an amount, and the procedure for establisiithe board having the authority to accept the apgealeciding

ing the amount, of OASDHI benefits for any person using amwhetherto settle such a dispute, the secretary shall consider the

informationthe department has availaleits records and any costof litigation, the likelihood of success on the merits,dbst
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of delay in resolving the dispute, the actuarial impact on the trughich case the group insurance board shall approve a written
fund, and any other relevant factor the secretary considers-apptescriptionsetting forth theerms and conditions of the plan, and
priate. Any moneys paid by the department to settle a disputey contract directly with providersf hospital, medical or aneil
underthis paragraph shall be paid frahe appropriation account lary services to provide insured employees with the berafits
unders.20.515 (1) (r) vided under this chapter

(vm) Annually before July 1, shall submit a report to the secre (b) May provide other group insurance plans for employees
tary of administration and the joint committee on finance on ttendtheir dependents and for annuitants and their dependents in
department'rogress in modernizing its business processes atitionto the group insurance plans specifically provided under
integratingits information technology systems. this chapter The terms of the group insurance under this-para

(w) If the secretary determines that an otherwise eligible p&raphshall be determined by contraaid shall provide that the
ticipant has unintentionally forfeitedr otherwise involuntarily employeris not liable for any obligations accruing from the opera
ceasedo be eligible for any benefit providemhder this chapter tion of any group insurance plan under this paragraph except as
principally because of an errém administration by the depart agreedo by the employer
ment,may order the correction of the error to prevent ineqdity  (c) Shall not enteinto any agreement to modify or expand
decision under this paragraph is sabjectto review The secre benefitsunder any group insurance plan, unless the modification
tary shall submit a quarterly report to the employee trust fundg expansion is required by law or would maintain or reguee
boardon decisions made under this paragraph. mium costs for the state or its employees in ¢herent or any

(3) DEPARTMENT OF JUSTICE. The departmertf justice shall futureyear A reduction in premium costs in future years includes
furnish legal counsel and shall prosecute or defend all actioageduction in any increase in premium costat would have
brought by or against the board, department, group insuranederwiseoccurred without the modification or expansidrhis
boardor any employee of the department as a result of the perfparagraptshall notbe construed to prohibit the group insurance
manceof the department employsealuties. boardfrom encouraging participation in wellness or disease man

(4) STATE TREASURER. The state treasurer shall be the treasurBgementprograms or providing optional coverages if the-pre
of the fund. mium costs for those coverages are paid by the employees.

(5) AcTuaRry. The actuary or actuarial firm retained under (d) May take any action drustees which is deemed advisable
sub.(1) (d): andnot specifically prohibited or delegated to some ofjoxern

(a) Shall be the technical adviser of the board, the secasdry Mentalagencyto carry out the purpose and intent of the group
the group insurance board on any matters of an actuarial nattggjranceplans provided under this chaptérciuding, but not

affectingthe soundness of the fund or requiring any changes ited to, provisions in the appropriate contracts relating to:
more satisfactory operation. 1. Eligibility of active and retired employees to participate,

(b) Shall make a general investigation at least once evergraorov_ldmg the employee the opportunieydecline participation
yearsof the experience of the ¢onsinretirement system relat ©F 10 Withdraw .

ing to mortality disability retirement, separation, interest, 2. The payments by employees for group insurance.
employeeearnings rates and of any other factors degmeéihent 3. Enrollment periods anithe time group insurance coverage
and to certify asa result of each investigation, the actuariahallbe efective.

assumptions to be used for computing employer contribution 4. The time that changes in coverage and premium payments
rates,the assumed rate and the tables to be used for computiAg||take efect.

annuitiesand benefits, provided the tables shall not prodiffer- g 6 terms and conditions of the insurance contract er con
entbenefits on the basis of sex for participants or benef'c'a”ﬁ'ﬁcts,including the amount of premium.
similarly situated. Ithe assumed rate changes, the actuary shal . .
at the same time adjust tressumptions for future changes in ©- The date group insurance contracts shall feetéfe.
employeeearnings rates to bensistent with the new assumed 7. Establishment of reserves.
rate. The recommended actuarial assumptions shall be based ofe) Shall apportion all excess moneys becoming available to
the systems own experience as identified in the general investigia through operation of the group insurance plans to reduee pre
tions unless lack of adequate information or unusual circutmmium payments in following contract years or to establish
stancesare specifically identified and fully described whichreservedo stabilize costs in subsequent years. Ifdteitermined
requireuse of other groupgxperience and such other experiencéat the excesbecame available due to favorable experience of
is not inconsistent with the systesrdwn experienceWhen con  specific groups of employers or specific employee groups, the
sideringor implementing new or changed benefit provisiand apportionmenmay be made in@anner designated to benefit the
areas of risk, the assumptions may be based solely on the-expgkicific employers or employee groups polyto a greater extent
enceof other groups until 5 years of the systemivn experience thanother employers and employee groups.
is available for use as long as such other experience is notincon(f) shall take prompt action tiquidate any actuarial or cash
sistentwith the systens own experience. deficit which occurs in theccounts and reserves maintained in
(c) Shall determinghe proper rates of premiums and contribithe fund for any group insurance benefit plan.
tions required, or advise as to the appropriateness of premiumygy shall determine the amount of insurance and extent of cov
ratesproposed by independent insurers, for each ob#refit  erageprovided ancamount of premiums required during a union
plansprovided for by this chapter serviceleave. The amount afisurance and extent of coverage
(d) Shall make an annualaluation of the liabilities and shallbe not less than that irfext immediately preceding the com
reservegequired to pay both present and prospective benefitysmencemenof the union service leave.

(e) Shall certify the actuarial figures on the annual financial (h) Shall, on behalf of thetate, dfer as provided in £40.55
statementsequired under sulf2) (e) long—termcare insurance policies. For purposéshis section,

(6) GROUPINSURANCE BOARD. The group insurance board: the offering by the state of long—term health insurance policies

(a) 1. Shall, on behalf of the state, enter into a contract er c§hall constitute a group insurance plan under (@grl.
tractswith one or more insurers authorized to trangaatrance (i) Shall accept timely appeals of determinations made by the
businessn this state for the purpose of providing the group insudepartmentiffecting any right or benefit under any group insur
anceplans provided for by this chapter; or anceplan provided for under this chapter

2. May, wholly or partially in lieu of subdL., on behalf of the (i) May contract with the department loéalth services and
state provide any group insurance plan on a self-insured basistiay contract with other public or private entitifes data collee
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tion and analysis serviceslated to health maintenancganiza- An appeal to thdoard was an inadequate remedy under the facts of the case

: : ; ; : usehe board does not have the statutory authority to award interest on delayed
tions and insurance companies that prowde health Insuranceﬁzﬁzfitpayments based either on a claifrunjust enrichment or a takings claim

stateemployees. underArt. I, s. 13. The doctrine of exhaustion of administrative remedies did not
; ; irean appeal of the departmentlismissal othe claim to the board before filing
(k) Sha"eSt.abHSh heal.th savings accounts for state employéa%#un action. Fazio.\Department of Employeedst Funds2002 WI App 127255
who select a high—deductible health plan undéiOs515for their  wis. 2d 801 645 N.W2d 618 01-2595

healthcare coverage plan_ An appeal to thdoard was an inadequate remedy under the facts of the case

. becausehe board does not have the statutory authority to award interest on delayed
(7) TEACHERS RETIREMENT BOARD. The teachers retirementenefitpayments based either on a clasfrunjust enrichment or a takings claim

board: underArt. |, s. 13. The doctrine of exhaustion of administrative remedies did not

. reguirean appeal of the departmentlismissal ofhe claim to the board before filing
(a) Shall appoint 4 members of the employee trust funds bo@'ﬁjun action. Fazio.\Department of Employeaist Funds2002 WI App 127255

asprovided under s15.16 (1) Wis. 2d 801645 N.W2d 61801-2595 Affirmed on other ground2006 W17, 287

(b) Shall study and recommend to the secretary and {Hflg- 2d 106708 N.W2d 326 04-0064

employeetrust funds board alternative administrative policies a% 04 Accounts and reserves

rulesv_vhich will enhance the achigv_ement of the objectives of t'&%dreserves under suk€) to (10) and any additional accounts
benefltprograms.for teacher part|C|pant.s. andreservesletermined by the department to be useful in achiev
~ (c) Shallappoint one member of the investment board as plig the funds purposes, or necessary to protect the interetits of
videdunder s15.76 (3) participantsor the futuresolvency of the fund, shall be maintained
(d) Shall approver reject all administrative rules proposed bwithin thefund. The accounts and reserves maintained for each
the secretary under sug®) (i) that relate to teachers, except rulebenefitplan shall fairly reflect the operationstbat benefit plan.
promulgatedunder s40.3Q Any deficit occurring within the accounts of a benefit plan shall

(e) Shall authorize and terminate the payment of disabili§e €liminated as soon as feasible by increaiisgoremiums, cen

annuity payments to teacher participants in accordance with tfigputionsor other chages applicable to that benefilan. Until
chapter. eliminated,any deficit shall be chged with interest at the rate the

(f) Shall acceptimely appeals of determinations made by thisindswould have ga}rned. if there had been no ‘?'ef"?'t- o

department regarding disability annuities for teacher participants(2) (&) An administrativeaccount shall be maintained within

in accordance with €0.63 (5)and(9) (d). thefund from which administrative costs of the department shall

be paid, excepthages for services performed by the investment

QR&rd,costs of medical and vocational evaluations used in-deter

minationsof eligibility for benefits under ss10.61, 40.63 and

Pe65and costs of contracting for insurance data collection and

nalysisservices under €0.03 (6) (j)

(8) WISCONSINRETIREMENTBOARD. The Wsconsinretirement . (b) Except as otherwise prowde_dtlms section, investment
incomeof this fund andnoneys received for services performed

board: ) or to beperformed by the department shall be credited to this
(@) Shall appoint 4 members of the employee trust funds boafighqynt.

asprovided under 55.16 (1) (c) The secretary shall estimate the administrative costs to be
(b) Shall study and recommend to the secretary and 3@ rredby the department in each fiscal year ahdlll also esti

employeetrust funds board alternative administrative policies angatethe investment income which will be credited to this account

ruleswhich will enhance the achievement of the objectives of thehe fiscal year The estimated administrative costs less the esti

(1) The separataccounts

(g) May amend any rulef the department, the Milwaukee
teachersetirement board, the state teachers retirement board
the Wisconsin retirement fund board, which are ifi@efon Janu
ary 1, 1982, in such a manner as to make it no longer applicaﬁ
to teacher participants. d

benefitprograms for participants other than teachers. matedinvestment income shall be equitably allocated byséee
(c) Shallappoint one member of the investment board as ptietary,with due consideration being given to the derivation and
videdunder s15.76 (3) amountof the investment income, to the several benefit plans

(d) Shall approver reject all administrative rules proposed bypdministeredy the departmentn determining the amount of the
the secretaryndersub.(2) (i) that relate to participants other tharfllocation,adjustments shall be maéte any diference in prior
teachersexcept rules promulgated under6.3Q yearsbetween the actual administrative costs and investment
(e) Shall authorize and terminate the payment of disabilifjcomefrom that originally estimated under this paragraph. An
annuity payments to participants other than teachers in accofdnunt equal to the adjusted allocated costs shall be transferred
ancewith this chapter to this account from the investment earnings credited to the

(f) Shall acceptimely appeals of determinations made by threspectivebenefit plan accounts and from payments bydkpee

. AN o D insurers or empl —fun reimbursement plan provider
departmentregarding disability annuities for participants othe]roe surers or employee—funded reimbursement plan providers

4 . r administrative services.
tha(nt)eal\;gerzr::eifjcggda?jifﬁﬁ?%fsagf%a;ri(%édiﬂilwaukee _(d) The costs of_ inves_ting the assets of the benefit plans and
9 Yy y p ' retirementsystems, including all costs due td8.03 (1) (n)shall

teachersetirement board, the state teachers retirement board fad i o
. . : ) . aid from the appropriation under26.515 (1) (rand chaged
theWisconsin retirement fund board, which are ifeeffon Janu E-recﬂy against the appropriate investméntome or reserve

ary 1, 1982, in such a manner as to make it no longer applicalle 5 ntsf the benefit plan or retirement system receiving the ser
to participants other than teachers. vices.

©) DEFERRED COMPENSATION BOARD. The. deferrgd com (e) The costs of contracting for insurance data colleciwh
pensatiorboard shalhave the powers and duties provided ”nd%rnalysisservices undes. 40.03 (6) (j)shall be paid from the

$.40.80 (2)and(2m). appropriationunder s20.515 (1) (ut)
History: 1981 c. 9655.24, 32; 1981 c. 3861983 a. 2471985 a. 291085 a. 332

s5.53, 251 (1) 1987 a. 3561989 a. 31166, 323 1991 a. 16, 141, 152 269, 1993 (3)_ A core retirement investment trust ar_ld a variable retire
a.16,1995 a. 302414 1997 a. 271999 a. 92001 a. 162003 a. 332005 a. 25153  mentinvestment trust shall be maintained within the funder
2007a. 20s.9121 (6) (a)2007 a. 1312011 a. 1032, 258 2013 a. 20 thejurisdiction and management of the investniswdrd for the

Cross-reference: See alSETF, Wis. adm. code. _ , urposeof managing thénvestments of the retirement reserve
The insurance subrogatidew permitting a subrogated insurer to be reimburse

only if the insurechas been made whole applies to the state employee health p ﬁ.countsar.‘d of qny other accountstbie fund as dgtermlned by
Leonardv. Dusek184 Ws. 2d 267516 N.W2d 463(Ct. App. 1994). theboard, including the accounts of separate retiresysiems.

2011-12 Wisconsin Statutes updated though 2013 W is. Act 57 and all Supreme Court Orders entered before November 15, 2013.
Published and certified under s. 35.18. Changes ef fective after November 15, 2013 are designated by NOTES. (Published
11-16-13)


https://docs.legis.wisconsin.gov/document/statutes/40.515
https://docs.legis.wisconsin.gov/document/statutes/15.16(1)
https://docs.legis.wisconsin.gov/document/statutes/15.76(3)
https://docs.legis.wisconsin.gov/document/statutes/40.03(2)(i)
https://docs.legis.wisconsin.gov/document/statutes/40.30
https://docs.legis.wisconsin.gov/document/statutes/40.63(5)
https://docs.legis.wisconsin.gov/document/statutes/40.63(9)(d)
https://docs.legis.wisconsin.gov/document/statutes/15.16(1)
https://docs.legis.wisconsin.gov/document/statutes/15.76(3)
https://docs.legis.wisconsin.gov/document/statutes/40.03(2)(i)
https://docs.legis.wisconsin.gov/document/statutes/40.30
https://docs.legis.wisconsin.gov/document/statutes/40.63(5)
https://docs.legis.wisconsin.gov/document/statutes/40.63(9)(d)
https://docs.legis.wisconsin.gov/document/statutes/40.80(2)
https://docs.legis.wisconsin.gov/document/statutes/40.80(2m)
https://docs.legis.wisconsin.gov/document/acts/1981/96
https://docs.legis.wisconsin.gov/document/acts/1981/96,%20s.%2024
https://docs.legis.wisconsin.gov/document/acts/1981/96,%20s.%2032
https://docs.legis.wisconsin.gov/document/acts/1981/386
https://docs.legis.wisconsin.gov/document/acts/1983/247
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/332
https://docs.legis.wisconsin.gov/document/acts/1985/332,%20s.%2053
https://docs.legis.wisconsin.gov/document/acts/1985/332,%20s.%20251
https://docs.legis.wisconsin.gov/document/acts/1987/356
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/166
https://docs.legis.wisconsin.gov/document/acts/1989/323
https://docs.legis.wisconsin.gov/document/acts/1991/116
https://docs.legis.wisconsin.gov/document/acts/1991/141
https://docs.legis.wisconsin.gov/document/acts/1991/152
https://docs.legis.wisconsin.gov/document/acts/1991/269
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1995/302
https://docs.legis.wisconsin.gov/document/acts/1995/414
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2003/33
https://docs.legis.wisconsin.gov/document/acts/2005/25
https://docs.legis.wisconsin.gov/document/acts/2005/153
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/acts/2007/20,%20s.%209121
https://docs.legis.wisconsin.gov/document/acts/2007/131
https://docs.legis.wisconsin.gov/document/acts/2011/10
https://docs.legis.wisconsin.gov/document/acts/2011/32
https://docs.legis.wisconsin.gov/document/acts/2011/258
https://docs.legis.wisconsin.gov/document/acts/2013/20
https://docs.legis.wisconsin.gov/document/administrativecodetoc/ETF
https://docs.legis.wisconsin.gov/document/courts/184%20Wis.%202d%20267
https://docs.legis.wisconsin.gov/document/courts/516%20N.W.2d%20463
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20127
https://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%20801
https://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%20801
https://docs.legis.wisconsin.gov/document/courts/645%20N.W.2d%20618
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-2595
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20127
https://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%20801
https://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%20801
https://docs.legis.wisconsin.gov/document/courts/645%20N.W.2d%20618
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-2595
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%207
https://docs.legis.wisconsin.gov/document/courts/287%20Wis.%202d%20106
https://docs.legis.wisconsin.gov/document/courts/287%20Wis.%202d%20106
https://docs.legis.wisconsin.gov/document/courts/708%20N.W.2d%20326
https://docs.legis.wisconsin.gov/document/wicourtofappeals/04-0064
https://docs.legis.wisconsin.gov/document/statutes/40.04(2)
https://docs.legis.wisconsin.gov/document/statutes/40.04(10)
https://docs.legis.wisconsin.gov/document/statutes/40.61
https://docs.legis.wisconsin.gov/document/statutes/40.63
https://docs.legis.wisconsin.gov/document/statutes/40.65
https://docs.legis.wisconsin.gov/document/statutes/40.03(6)(j)
https://docs.legis.wisconsin.gov/document/statutes/40.03(1)(n)
https://docs.legis.wisconsin.gov/document/statutes/20.515(1)(r)
https://docs.legis.wisconsin.gov/document/statutes/40.03(6)(j)
https://docs.legis.wisconsin.gov/document/statutes/20.515(1)(ut)

Updated2011-12 Wis. Stats. Published and certified under s. 35.18. November 16, 2013.

15 Updated 11-12Wis. Stats. PUBLIC EMPLOYEE TRUST FUND 40.04

Within the core retirement investment trust thehall be main  for each contributing accouatshare in the corresponding trust
tained a transaction amortization account andarket recogni exceptthat the employee accumulation reserve, ehgployer
tion account, and any other accounts as are established byabeumulatiorreserve and the annuitgserve shall be treated as
boardor the investment board. A current incoateount shall be asingle account, except as provided in gidl.

maintainedn the variable retirememtvestment trust. All costs  (c) The department shall advise the investment board and the
of owning,operating, protecting, and acquiring property in whicBecretaryof administration as to tHenitations on the amounts of
eithertrust hasan interest shall be clgged to the current income cashto be invested from investment trustsder this subsection

or market recognitiomccount of the trust having the interest in thgy order to maintain the cash balances deemed advisable to meet
property. current annuitybenefit and expense requirements.

(a) Thenet gain or loss of the variable retirement investment (d) Notwithstanding par(a), assets of the core retirement
trustshall be distributed annually on December 31 to gactict  investmentrust which are authorized to bevested in common
patingaccount in the same ratio as each accewaweragelaily or preferred stock mayf authorized by rule, be invested as a part
balancewithin the respective trust bears to the total average daflythe variable retirement investment trust with {hation of the
balanceof all participating accounts in the trust. The amdant annualdistributions of net gains or lossesthe core retirement
bedistributed shall be the excess of the increase within the periadestmenttrust fromthe variable retirement investment trust
in the value othe assets of the trust resulting from income fromeing credited to the market recognition account.

the investments othe trust and from the sale or appreciation in (4) (a) An employee accumulation reserve, within which a

valueof any investment of the trust, over the decrease within thg,arateccount shall be maintained for each participant, shall be
periodin the value of the assets resulting from the sale or t

e | f . th intainedwithin the fund and:
depremauonp vg ue of any investments of the trust. 1. Credited with all employee contributions made under s.
(ab) Beginning on December 31, 2000, the balancéhef 44 o5 (1) all employer additional contributions made under s.
transactioramortization account shall be determired 20 per 40.05(2) (g) 1, all additional contributions under40.05 (2) (g)

centof the balance established on December 31, 2000, shall2bgnga| contribution accumulations reestablished undé@ 63
distributed annually on December 31 to each participating gy

accountin the same ratio as each accaunterage daily balance . I .
within the core retirement investment trbsars to the total aver a‘t?’;s gfgggdt?;;;feac;t [:ﬁgig?ﬁre?’rla‘{‘gtho'r?t:heesnaglr(');réeepr'or
agedaily balance of all participating accounts in the trust until t-ﬁlgquiredcontribution accumulations in the variable annuity-divi
balanceof the transaction amortization account is entirely drstrltgion on all employee required contributions in the core annuity

o e e Pfgatsion on Decerber 31, 1964, on al cmployee requred con
departmenshall close the account ' utionsin the core annuity division of participants who are not

o ’ articipating employees after December 31, 1984, and on all

_(am) 1. Beginning on January 1, 2000, there shall bemag}nployeeand employer additional contributiaccumulations

tainedwithin the core retirement investment trust a market recoghqwith interest on the prior yearclosing balance at the assumed
nition account.The department shall establish and administer th@nefitrate on all employeesquired contribution accumulations
marketrecognitionaccount as recommended by the actuary ¢ the core annuity division for participants who are participating
actuarialfirm retained under £10.03 (1) (djand as approved by employeesafter December 31, 1984, but who terminated covered
the board. employmentoefore December 30, 1999.

2. Annually the total market value investment return earned >4 Credited as of each December 31, with interest on the
by the core retirement investment trust during the year shall Bgor years closing balance at thefettive rate on alemployee
creditedto the market recognition account. required contribution accumulations in there annuity division

3. Annually on December 31, the sum of all of the followindor participants who are participating employees on or after
shall be distributed from the market recognitiaccount to each Decembei30, 1999.
participatingaccount in the core retirement investment trust in the om_ pebited, if a participarterminates covered employment
sameratio as each accoustaverage daily balance bears to thgn or after January 1, 1990, but before December 30, 1999, and
total average dailyoalance of all participating accounts in theypplies for a benefit under40.25 (2) with an amount equal to
trust: the amount by which the core annuity division interest credited

a. The expected amount of investment return in the cose after January 1, 1990, but before December 30, 1999, to
retirementinvestment trust during the year based orefsamed employeerequired contributions, exceeds the interest crediting at
rate. anannual rate of 3 percent on each prior yealosing balance.

b. An amount equab 20 percent of the dédrence between 3. Debited by the amount available in any particigant’
thetotal market valuénvestment return earned by the core retireaccountfor funding a benefit elected by the participant or the par
ment investment trust and the expected amount of investmeitipant's beneficiary Whenthe amount available has been
returnof the coreretirement investment trust during the year-endppliedto fundingthe benefit, no further right to the amounts, or
ing on December 31 based on the assumed rate. to corresponding creditable service and employer contribution

c. Anamount equal to 20 percent of the sum of tHemihces accumulationsshall exist other than the right to the annuity or
betweenthe total market valuewvestment return earned by thebenefitso granted except as provided i48.63 (10)
core retirementinvestment trust and the expected amount of (b) Whenever ayment under <10.25 (4) an annuity or a
investmenteturn of thecore retirement investment trust at the endeathbenefit is computed, the prior yé&aclosing balance of all
of the 4 precedingears. For the purpose of making this calcul&mployeecontribution accumulations and any accoumizin
tion, the amount in the market recognition account at the endtainedfor individual participants shall be credited with interest for
eachyear that occurs before the year 2000 shall be assumed tedeh full month elapsing between the first day ofctidendaryear
zero. andthe annuity déctive date or the month in which the payment

(b) The assets of the core retirement investment trust shalldied benefit under s40.25 (4)is approved at one-twelfth of the
commingled and the assetstbévariable retirement investmentassumedenefit rate. The interest so credited shall begefuato
trustshall be commingledNo particular contributing benefit plan the interest earnings for the current year and shall be paidrout
shall have any right in any specific item of cash, investment, Bignsferred with the amount to which it was so credited.
otherproperty in either trust other than an undivided interest in the (bom) Whenever a payment under49.25 (1)is computed
wholeas provided in this paragraph. Tdepartment of adminis unders.40.23 (3) theprior yeats closing balance of all employee
tration shall maintain any records as may be required to accoantdemployer contribution accumulations and any accounts-main
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tainedfor individual participants shall be credited with interest fgoarticipationin the variable annuity division is conditional. If the
each full month elapsing between the first day ofttidendarear participantso specifies the election ideftive on the first date on
andthe month in which the payment unde4®.25 (1)is approved which it may take dect on which the participant:
atone-twelfth ofthe assumed benefit rate. The interest so-cred 1. |s an annuitant and the amount of the annuity the participant
ited shall bechaged to the interest earnings for the current year member will receive if the electiaa made déctive is greater
andshall bepaid out or transferred with the amount to which it waganor equal to the amount of the annuity flaeticipant or mem
socredited. ber would have received if the participant member had not
(c) Whenever a participastaccount is reestablished under electedvariable participation; or
40.63(10), in lieu of interest credits as provided in p@@), any 2. Is not an annuitant and taecumulateémount which is
balancesemaining in the account at the end of the calendar yeghe transferred to the core annuity division is etmiar greater
in which reestablishedhall be credited with interest at one-thanthe amount which would have accumulaietie segregated

twelfth the assumetenefit rate for the year for each full monthcontributionshad been originally credited to the core annuity-divi
betweenhe date the accountas reestablished and the end of thejon.

calendaryear . ~(b) An election under pafa) is irrevocable and continuing
(5) An employer accumulation reserve shall be maintainggcepta participant or member may makeonditional election
within the fund to which, withoutegard to the identity of the indi unconditional by filing written notice with the department.
vidual employer shall be: _ o (c) Any participant whose required contributions segre
(a) Credited all employer required contributions. gatedin any portion to provide faa variable annuity may direct
(b) Credited, as of each December 31, all core annuity divisitiratany part or all of subsequent additional contributions credited
interestnot credited tmther accounts and reserves under this sdo the participang account be segregated to provimtea variable
tion. annuityand may at any time by filing a form prescribed by the
(c) Debited the aggregate excess of the amount of each sirffiartmentchangethe portion being segregated for any future
sumbenefit or in the case of an annuity the presehte of the additionalcontributions.
annuity over the amount equal to the accumulated credits of the(8) A social security account shall beaintained within the
participantin the employee accumulation reserve applied te prfund to which shall be credited all moneys received from
vide for the benefit or annuity employeeand employer OASDHI contributions including any
(d) Credited as of the date of termination of any annuiger Penaltiesfor late transmissioof moneys or reports. All disburse
5.40.63 (9) (cwith the excess of the then present value of the téhentsunder subchill shall be chaged to this account.
minatedannuity over the aggregate amount of credits reestab (9) Separatgroup health, income continuation and life insur

lishedin the accounts of the participant. anceaccounts, and additional accounts for any other type of insur
(e) Credited all amounts waived, releasedorfeited under anceprovided under this chaptshall be maintained within the
any provision of this chapter ’ fund, to which shall be credited moneys received from operations

f the respective group insurance plémsinsurance premiums,
ividend or premium credits arising from the operation of the
ectiveinsurance plans and from investment income on any

(6) An annuity reserve shall be maintained within the fund
which shall be transferred amounts equal to the present valu

gaatlhferdjla'tr(]ee cr)‘fasceorr\rlen;ehrgl‘,letr)geirr:tc r(é;ggcri];)gées? mgerﬁtnéea? nlijnndsegtt ervesstablished in the fund for the respective insurance plans.
pler. 9 Przmiumpayments to insurers, any insurance benefit to be paid

the effective rate and shall be reduced by the aggregate amount;. : ; i
annuitypayments and death benefits paid with respect to the anfily dcct)lr%/ g%;g?ffggﬂ %nsduﬁgmgu&s:nmsehn;ﬁ 81;3rd patrg?ﬁg%rotﬁieﬂts
ities and by the present value at the date of termination of annui ndingaccount established for that benefogit mplan. This subsec

terminatedn accordance V\.”th $0.08 (3)or40.63 (9) (¢) tion shall not be construed to prohibit the direct payment of pre
(7) Thereserves established under s#.(5), and(6) shall - miyms to insurers when appropriate administrative procedures

be divided both individually and for the purposes of s(8). phavebeen established for direct payments.

betweena core annuity division and a variable annuity division. (9m) The department shall do all of the following:

All required and additional contributions shall be creditetti¢o o .
9 (a) Maintain a separate account in the ftmrdeach employee-

core annuity division except: ’ "
(a) As otherwise elected by a participant prior to Apri 3d’undedrelmbursement account plan authorized under sibith.

1980, 0r on or after January 1, 2001. Any participant whoavas (°) Credit to the appropriate accounts established undéajpar
participant prior to April 301980,and whose accounts on JanuMoney received from employees in connection with each
ary 1,1982, include credits segregated for a variable annuity sHg{fiPloyee-fundedeimbursement account pland income from
havehis or her required and additional contributions made on BVestmendf the reserves in the account. _

after January 1, 1982yredited to the variable annuity division in  (¢) Chage to the appropriate accounts established under par
amanner consistent with the participarglection prior to April () payments made to reimburse employee-funded reimburse
30, 1980, unless prior to January 1, 1982, the participantterffiientaccount plan providers for paymemtgde to employees
natedsuch election under 40.85 1979 stats. Anyarticipant undereach employee—funded reimbursement account plan under
who elects or has elected to have any of his or her credits-segtch.VIIl .

gatedfor a variable annuity on or after January 1, 2001, shall have(10) An accumulated sick leave conversion account feall

50 percent of his or her required and additional contributiomsaintainedwithin the fund, to which shall be credited all money
madeon or after the date of election creditedie variable anru receivedunder s40.05 (4) (b)(bc), (bf), (bm), (br), and(bw) for

ity division. The department shall by rule provilat any partici healthinsurance premiums, as dividends or premium credits aris
pantwho elects or has elected variable participatioor to April  ing from the operation of health insurance plans and from invest
30,1980, or on or after January 1, 2001, may elect to cancel thentincome on any reserves established in the fundhdaith
variableparticipation as to future contributions. The departraenihsurancepurposes forretired employees and their surviving
rulesshall permit a participant who elects or has electedncel dependentsand for the payment of any employer share of
variableparticipation as tduture contributions, or an annuitant, OASDHI contributions for sick leave credits used to paglth

to elect to transfer previous variable contribution accumulatioimsurance premiumfr dependents who are not tax dependents
to the core annuity division. A transfer of variable contributionnder the Internal Revenue Code. Premium payments to health
accumulationainder this paragraph shall result in the participaimsurersauthorized in s40.05 (4) (b) (bc), (bf), (bm), and(bw)
receivingthe accrued gain or loss from the participawériable shallbe chaged to this accountThis subsection does not prohibit
participation. A participant may specify that election to cancehe direct payment of premiums tosurers when appropriate
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administrativeprocedures havbeen established for direct pay reductionin salary and, for tax purposes, shall be considered
ments. employercontributions under sectiohl4 (h) (2) of the Internal
(11) A health insurancgoremium credit account shall beRevenueCode. A participating employee may not elect to have
maintainedwithin the fund, to which shall be credited mibneys ~contributionsrequired by pa(a) paid directly tathe employee or
receivedunder s40.05 (4) (by)or the payment of health insur makea cash or deferred election with respect to the contributions.
ancepremiums, as dividends or premium credits arising from the 2. a. A municipal employer shall payn behalf of a nonrepre
operationof health insurance plans and from investment incorsentedaw enforcement diire fighting managerial employee or
on any reserves established in the fund for health insuranee punonrepresented managerial employee described in.70 (1)
posesfor retired employees and their surviving dependemtd, (mm) 2., who was initially employed by the municipathployer
for the payment of any employer share of OASDHI contributiogforeJuly 1, 201, the same contributions required by. §ay
for health insurance premium credits used to pay heelthiance that are paid by the municipal employer for represented law
premiumsfor dependents who are not tax dependents under #rorcemenor fire fighting personnel or personnel described in
Internal RevenueCode. Premium payments to health insuregs111.70 (1) (mm) 2who were initially employed by the munici
authorizedn subchlX may only be chged to this account after pal employer before July 1, 201
all other health insurance premium credits undéd<d5 (4) (b) b. An employer shall papn behalf of a nonrepresented man
(bc), (bf), (bm) and(bw) are exhausted. This subsection does ngherialemployee in a position described undeGs02 (48) (am)
prohibitthe direct payment of premiums to insurers wappre  7”org"\who was initially employed bhe state before July 1,
priateadministrative procedures have been established for dirggli 1 in a position describednder s40.02 (48) (am) 7or 8. the
payments. _ o same contributions required by pafa) that are paid by the
(12) The department shall establish and maintain a separgi@ployerfor represented employeesyositions described under

accountin the fund to which shall be credited all moneys receiveds0.02 (48) (am) 7or8. who were initially employed by the state
from employees and employers in connection Wehlthsavings peforeJuly 1, 201.

acc;ountaestabhshed under 40.515 c. A municipal employer shall pagn behalbf a represented
History: 1981 c. 96386 1983 a. 27141, 247,504, 1987 a. 2783; 1989 a. 13

14,31, 355 1001 a. 39141, 152 269 1995 a. 8880, 235 240, 1097 a. 2669 1090 1aw enforcement or fire fighting employee or employee described
e ek P T35, 20 v am asst o amarcl el EovpIONBY weTele S 1 2Bt e oot S S

! yee sickeave . e cor employer before July 1, and who on or after July 1,
S N o L2 S es ption. PreisBreiss2000 Wi App 185238 WS- 5011, became employed in a nonrepresented law enforcesnent

fire fighting managerial position or nonrepresented managerial

40.05 Contributions and premiums. (1) EmpLoYEE positiondescribed in s111.70 (1) (mm) 2with the same munigi
RETIREMENT CONTRIBUTIONS. For Wisconsin retirement system pal employer or a successor municipal employer in the event of
purposeemployee contributions on earnirfgs service credited acombineddepartment that is created on or after July 11 20
ascreditable service shall be subject to federal antmapensa same contributions required by pafa) that are paid by the
tion limits and shall be made as follows: employerfor represented law enforcement or fire fighting person

(a) Subject to patb): nel or personnel described in141.70 (1) (mm) 2who were ini

1. For each participating employee not otherwise specifidéflly employed by a municipal employer before July 1,1201
apercentage of each payment of earnings equal to one—Hiadf of (2) EMPLOYER RETIREMENT CONTRIBUTIONS. For Wsconsin
total actuarially required contributiorate, as approved by theretirementsystem purposes arsibject to federal annual cem
boardunder s40.03 (1) (e) pensatiorimits:

2. For each participating employee whose formula rate is (a) Each participating employer shall make contributions for
determinedunder s40.23 (2m) (e) 2.a percentage of each pay currentservice determined aspercentage of the earnings of each
mentof earnings equal to one-half of the total actuarially requir@articipatingemployee, determined as though all employees of all
contributionrate, as approved by the board undd093 (1) (e) participating employers were employees of a sieghployey but

3. For each participating employee whose formula rate Wth a separate percentage rate determined for the employee occu
determinecnder s40.23 (2m) (e, the percentage of earningspationalcategories specified under.23 (2m) A separate per
paid by a participating employee under sulbd. centageshall also bedetermined for subcategories within each

4. For each participating employee whose formula rate §§tégorydetermined by the department torieeessary for equity
determinecunder s40.23 (2m) (e}, the percentage of earnings2mongemployers.
paid by a participating employee under sulbd. _(am) The percentage of earnings ungar (a) shall be deter

5. Additionalcontributions may be made by any participarﬁ“ned on the basis of the information availablettz time the
by deduction from earnings or otherwise or nh@yprovided on determinationsire made and on the assumptitvesactuary rec
behalfof anyparticipant in any calendar year in which the particemmendsand the board approves by dividing the amount deter
pant has earnings, subject to any limitations imposed on contriftined by subtracting from the then present value of all future
tions by the Internal Revenue Code, applicable regulatioR&nefitsto be paid or purchased frafme employer accumulation
adoptedunder the Internal Revenue Code and rules of the depégserveon behalf of the then participants the amount tiredited
ment. to the reserve for the benefit of the members and the present value

6. Under the rules promulgated unde#@.03 (2) () addi  Of future unfunded prior service liability contributions of the
tional contributions that are attributable tadeath benefit paid employersunder par(b) by the present value of the prospective
unders. 40.73maybe made to the core annuity division by anfHture compensation of all participants.
participant by rollover contribution of a payment or distribution (ar) Participating employers of employees subject #0565
from a pension or annuityualified under sectiof01 of the Inter  shall contribute an additional percentage or percentagbsse
nal Revenue Code, subject to any limitations imposed on camployeesearningsased on the experience rates determined to
tributions by the Internal Revenue Code, applicable regulatiohs appropriate by the board with the advice of the actuary
adoptedunder the Internal Revenue Code, and rules of the depart(b) Contributions shall be made by each participating
ment. employerfor unfunded prior service liability in a percentage of the

(b) 1. Except as otherwise provided in a collectivgdiaming earningsof each participating employee. A sepafatecentage
agreemenentered into under subdN. orV of ch. 111 andexcept rateshall be determined for the employee occupational categories
asprovided in subd2., an employer may not pagn behalf of a unders.40.23 (2m)as of the employés efective date opartick
participatingemployee, any of the contributions required by papation. The rates shall be ficient to amortize aa level percent
(a). The contributions required by péa) shall be made bg of payroll over a period of 30 years from the later of that date or
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40.05 PUBLIC EMPLOYEE TRUST FUND Updated 11-12Wis. Stats. 18

January 1, 1986he unfunded prior service liability for thhate  centagerates as determined in accordance with gajand(b)

gories of employeesf each employer determined unde4®.05 to the total of all earnings paid to participating employees on each

(2) (b), 1981 stats., increased to reflect amditable prior service payday.

gl’antedon_ or aﬂer Janual’}{ 1, 1986, increased to I’eflect fbetef (f) Whenever the existence Of any participa’[ing employer is

of 1983 Wisconsin Act 14lincreased at the end of each calend@grminatedbecause of consolidation or for any other reason, the

yearafter January 1, 1986, by interest at the assumed rate ondhgyloyerwho thereaftehas responsibility for the governmental

unpaidbalance at the end of the year and adjusted undeipa¥s. functionsof the previous employer shall be liale all contribu

(bv) and(bw)._ _ ~ tionspayable by the previous employertiie following manner:
(bg) Contributions of amounts under pdr) may be made in 7 f the territory of the previous employer is attached to 2 or

advanceto reduce an employerexisting unfunded prior service jyore employers, the total liability of the previous employer shall

liability. o be allocated to the new employers in proportion to the equalized
(bm) Contributions under pairb) for each category of valuation of each area so attached.

employeeshall be made until full payment of thamployeis 2. Whenever the existence of any participating employer

unfundedprior service liability for all categories is made. who was an instrumentality of 2 or more employers, is terminated
(br) The contribution under pgb) by an employer in any eal for any reason and there is no territory to be dividedljabéity
endaryear before full payment of the unfunded prior servicRyr contributions of the previous employer shall be divided
liability determined under pgbm) may not be less than the dollahetweenthe sponsoring employerstine same proportion as the
amountdetermined to be necessary in the first calendar year of fig assets of the terminating employer are divided.

amortizationschedule established by pé.b)_. o 3. If the department determines that it is not feasible te allo
(bt) The department may reallocate pservice liability from  catethe liability as provided in subd. or2., then the liability shall

oneemployer to another aratljust as necessary the contributiope gjiocated in proportion to the equalized valuation of the
ratesestablished under pgb) to reflect transfers of responsibili remainingemployers.

tiesand employees among fdifent employers.

(bu) The employer contribution rate determined under(par
for each employer shall be adjusted, if necesgaryeflectthe
addedprior service liability of paying additional joint arsdirvi
vor death benefits tbeneficiaries of participating employees a

aresult 0f1997 Wsconsin Act58 and that rate shall be §afent o . !
to amortize the unfunded prior service liability of tmployers andthe amortization schedule provided for under (baadjusted

over the remainder of the 40-year amortization period underS9that the required annual amount shall approximate the sum of
40.05(2) (b), 2005 stats. the annual amounts otherwise required.

(bv) The employer contribution rate determined under(ppr - If the employer who becomes responsible for any part of
for participating employees who served in the U.S. maritime s&e liability of the previous employer is not a participating
vice shall be adjusted to reflect the cost of granting creditable sgf?Ployerthe contributions required thquidate the allocated
vice under s40.02 (15) (a) 7and that rate shall be §igfent to  !1ability shall be made by the successor employer in equa
amortizethe unfunded prior service liability of the employers ove€"ly paymentssuficient to liquidate the allocated liability over
the remainder othe 40—-year amortization period unde4@.05 theremainder of the amortization period.

(2) (b), 2005 stats. 7. If an allocation based on equalized valuation is required by

(bw) The employer contribution rate determined under(pr this paragraph, the equalized valuations used shall be the valua
for the University of Visconsin System shall be adjusted to refledton determined for the calendar year immediately preceding the
the cost of granting creditable service undet&285 (2) (epnd calendaryear in which the allocatios required to be made by this
thatrate shall be sfi€ient to amortize the unfunded prior serviceParagraph.
liability of the employers over the remainder of the 40—-year-amor 8. If it is not possible to apply the proceduwesler this para
tization period under $40.05 (2) (b) 2005 stats. graph,the terminating employer and any successor employer shall

(bz) The employer contribution rate determined under(ppr immediatelypay the fulloutstanding prior service liability bal
for the department afdministration shall be adjusted to reflect th@nceunless an agreement for afelient procedurés approved by
costof granting creditable service unde#8.02 (17) (gmpand the department.
thatrate shall be sfi€ient toamortize the unfunded prior service (g) 1. A participating employer may make contributions as
liability of the department of administration over the remainder pfovided in its compensation agreements for any participating
the 40-year amortization period unden8.05 (2) (b) 2005 stats. employeein addition to the employer contributions requitgd

(c) The percentage rates determined under this subsectiois subsection. The additional employer contributions made
shallbecome déctive as of the beginning of the calendar year tenderthis paragraph shall be available for all benefit purposes and
which they are applicable and shall remain fieetfduring the cal  shallbe administered and invested on the same basis as employee
endaryear except that the secretagpon the writterzertification  additional contributions made under s(.(a) 5, except that ss.
of the actuarymay changany percentage determined under pa#0.24(1) (f), 40.25 (4) and40.285 (2) (a) 1. cdo not apply to
(b) during any calendar year féhe purpose of reflecting any additionalemployer contributions made under this paragraph.
reducedobligation which results from any payment of advance 2. under the rules promulgated undet@03 (2) (r) a partie
contributions. ipantmay as a payout option for the deferred compensation plan

(cm) The department may adjust the unfunded prior serviestablishedinder subchVI1, electto have the entire balance in the
liability balance of the Wconsin retirement system under.flay  participant'saccountunder subchVIl treated as an additional
andof each employer that makes contributions under(pato  contributionto the core annuity division, subject to any limita
reflectany changes in the assumed rate and the assunfitiontions imposed on contributions by the Internal Revenue Code,
across—the—boashlary increases specified iM8.02(7) and any  applicableregulations adopted under the Internal Revebuide,
otherfactor specified by thactuary if the actuary recommendsandrules of the department. Additional contributions under this
andthe board approves the changes or if otherwise provideddahdivisionshall be availabléor all benefit purposes and shall be
law. administeredand investedn the same basis as employee -addi

(d) The amount of each emplo}eemonthly contribution shall tional contributions, except that s¥.24 (1) (fland40.25 (4)do
bethe sum of the amounts determined by applying the proper paot apply to additional contributions under this subdivision and s.

4. The amount of the allocationsttte respective employers
shallbe certified by the department to each employer
5. If the employer to whom such an allocation is maade
%ecomesa participating employer the allocations so certified shall
e added to the liability otherwise determinied the employer
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19 Updated 11-12Wis. Stats. PUBLIC EMPLOYEE TRUST FUND 40.05

40.26does not apply to an annuity received from additional con b. Unless otherwise provided the compensation plan under

tributionsunder this subdivision. s.230.12 for the entirdeave of absence if the insured employee
(i) If an annuity is calculateshder s40.02 (42) (f) 1987 stats., IS receiving temporary disability compensation undei02.43

the employer shall pay to the departmentdiféerence, as deter (ad) For health insurance, each insuretired employee who

minedby the department, between thetuarial cost of the annuity electscoverage under €0.51 (10) (10m) or (16) shall pay the

which would have been paid if the employer had not elaateigr entireamount of the required premiums, except as provided.in par

s.42.245 (2) (bm)1979 stats., or 42.78 (2) (bm)1979 stats., or (bc).

s.40.02 (42) (f) 2.1987 stats., and the actual cost of the annuity (ag) Exceptas otherwise provided in a collective grining

payable. The amount payable shall be paid to the departmentagreementinder subchv of ch. 1.1, the employer shall pay for

3 equal annual payments, plus intei@sthe efective rate unless its currently employed insured employees:

theemployer pays the full amount due. Each annual paymentis ; For insured part-time employeether than employees

due and shall be included with the first payment made under ecifiedin s.40.02 (25) (b) 2.including those in project pesi
40.06(1)in each fiscal year after thwnuity efective date. The tSiEns as defined in §(30?2(7 )(1)'who aregappointedptojworl?Iess
amountso paid shall beredited as employer required contrlbuthan1’044 hours per yeaan amount determined annually by the
tions. directorof the ofice of state employment relationader par(ah).

(2r) ANNUAL CONTRIBUTIONS LIMITATIONS; DISQUALIFICATION 5 - For aligible employees not specified in subénd s40.02
PROCEDURE. (@) Contributions made under this section are subj?%) (b) 2, an amount not more than 88 percent of the average pre
to the limitations under s10.32and the Internal Revenue Code, i\ cost of plansfferedin each tier under 0.51 (6) as deter

_ (b) If aparticipant in the Wconsin retirement system also-parminedannually by the director of thefiue of stateemployment
ticipatesin a diferentretirement plan ééred by an employer that re|ationsunder par(ah)

is subject to sectior01 of the Internal Revenue Code and the 1y 1~ Annyally thedirector of the dice of state employment
internal revenue service seeks to disqualify one or more of g sshall establish the amount that employees are required to
plansbecause the aggregate contributitmthe plans exceed the .t heajth insurance premiums in accordanita the maxi
contribution limits under sectiort15 of the Internal Revenue mum employer payments under péag)

Code,the internal revenue service, if it permits state to deter S

mine the order of disqualification of such retirement plans, shall 2 For purposes of establishing the amount that employees are

disqualify the retirement plans in the following order: requiredto pay for health insurance premiums, if a tier under s.
1. Retirement plans tdred and administered by the40.51(6) contains no health insurance plans, but that tiesésl

to establish the premium amourits employees who work and

employer.. . reside outside of the statethe amount these employees are
2. Retirement plans fifred by the employebut adminis  yequiredto pay shall be based on the premium contribution

teredby the department. amountfor that tier in theprior year adjusted by the average per
3. The Wsconsin retirement system. centagechange of the premiugpntribution amount of the other

(3) SociAL SECURITY CONTRIBUTIONS. Each employer tiersfrom the prior year
includedunderan agreement made under sulbidhshall make the 3. A craft employee shall pay 100 percent of health insurance
contributionsrequired under federal regulations and shall algsremiums,unless otherwise determined by the director
withhold from the wages agach of its employees who are covered 4 Annually the director shall determine the amount of-con
by the state-federal agreement provided forstipch.lll the _wipytions, if any, that the state must contribute into an emplayee’
amountrequired to be withheld under federal regulations. Thgath savings account under 80.515 and the amounthat

stateshall be liable for all remittances due from employeicimn employeesare required to pay for healitisurance premiums for
formity with agreements under subtih.and shall make payment g high~deductible health plan under§.515

nglrllts ums which are due under this subsediush become dekn (at) An employer shalpay on behalf of a nonrepresented man
' . agerialemployee in a position described undef02 (48) (am)

(4)_ HEALTH INSURANCEPREMIUMS. (@) 1. For health insurance,7’ or 8., who was initially employed bghe state before July 1,
eachinsured employee and insured retired employee shall caip11 the same premium contribution rates required by(pgy
tributethe balance of the required premium amounts afiply:  {hatare paid by the employer for represented employees in posi
ing required employer contributions, if any tions described under 40.02 (48) (am) 7or8. who were initially

2. For an insured employee who is an eligible employee un@gfployedby the state before July 1, 201

s. 40.02 (25) (&) 2or (b) 1m.or 2c, the employer shall pay ) Except as provided undpars.(bc) and(bp), accumulated
requiredemployer contributions toward the health insurance prgnsed sick leave under 8.121 (4)36.3Q 230.35 (2)233.1Q
mium of theinsured employee beginning on the date on which t 8.04(8), and757.02 (S)and subchV of ch. 1L1 of any eligible
employeebecomes insured. For an insured state employee WijQoyeeshall, at the time of death, upon qualifying forimme

is currently employed, buvho is not a limited term appo'mmemdiateannuity or for a lump sum payment undetG25 (1)or upon
under s230.260r an eligible employee under.02 (25X2) 2. ermination of creditable servicand qualifying as an eligible
or (b) 1m.or 2c, the employer shall pay required employer-corympjoyeeunder s40.02 (25) (b) 60r 10, be converted, at the
tributions toward the health insurance premium of the '.nsur%mployee’shighest basic pay rate he or she received while
employeebeginning on the first day of the 3rd moimtéginning empjoyedby the state, to credits for payment of health insurance
afterthe date on which themployee begins employment with the,remjumson behalf of the employee tire employes surviving
state,not including any leave of absendeor an insured employee g reddependents. Angupplemental compensation that is paid
who hasa limited term appointment undei280.26 the employer 1, 5 state employee who is classifigutier the state classified civil
shallpay required employer contributions towdld health insur s iceas a teacheteacher supervisoor education director for

e employees completion of educational courses that have been
" SO Y&Sprovedby the employee’employer is considered as part of the
first becomes a participating employee. _ employee’shasic pay for purposes of this paragraph. The full pre
3. The employer shall continue to pay required emploger  mjum for any eligible employe&vho is insured at the time of
tributions toward the health insurance premiwhan insured retirementor for the surviving insured dependents of an eligible
employeewhile the insured employee is on a leave of absence e@fiployeewho is deceased, shall be deducted from the cretits

follows: the credits are exhausted and paid from the account ungi@i0g
a. Only for the first 3 months of the leave of abseeeeept (10), and then deducted from annuity payments, if the annuity is
asprovided in subd3. b. sufficient. The department shall provide for ttheect payment of
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premiumsby the insured to the insurer if the premium tanith-  rights under this paragraph and the amount of the accumulated
held exceeds the annuity payment. Upon conversion of anusedsick leave that is eligible for the conversion. The aceumu
employee’sunused sickeave to credits under this paragraph datedunused sick leave shall be converted under this paragraph,
par. (bf), the employee orif the employee is deceased, thatthe eligible employeg’highest basic pay rate he or she received
employee’ssurvivinginsured dependents may initiate deductionshile employed by the state, ¢ine date of conversion specified
from those credits or may elect to delaitiation of deductions in par (b) or on the last day of the 2nd month beginning after the
from those credits, but only if the employee or surviving insurethteon which the department receives #pplication under this
dependentare coveredby a comparable health insurance plan graragraphwhichever is later Deductions from those credits,
policy during the period beginning on the date of the conversiefectionsto delay initiation of those deductions and premiun: pay
and ending on the date on which the employee or survivingentsshall be made as provided in ).

insureddependents later eletd initiate deductions from those  (bm) Except as provided under péap), accumulated unused
credits. If an employee oan employes' surviving insured depen sjck leave under s&6.30and230.35(2), 233.1Q or 238.04 (8)
dentselect to delay initiation of deductions frdivose credits, an of any eligible employee shall, upon request of the employee at the
employeeor the employes’surviving insured dependent®ly time the employee is subject to lafafder s40.02 (40) be cor

only later elect to initiate deductions from those credits dufieg vertedat the employee’highest basic pay rate he or she received
annual enrollment period under g@e). A health insurance plan while employed by the state to credits for payment of health-insur
or policy is considered comparable if it provides hospital anghcepremiums on behalf of the employee. Asypplemental
medicalbenefitsthat are substantially equivalent to the standagbmpensatiorthat is paid to a state employee who is classified

health insurance plan established undd0s52 (1) underthe state classified civil service ageacherteacher supervi
NOTE: Par. (b) is shown as affectedhy 2011 Wis. Acts 10and 32and as  sor or education director fahe employes completion of edu
mergedby the legislative eference bueau under s. 13.92 (2) (i). cational courses that have been approved by the empk)yee'

(bc) The accumulated unused sick leave of an eligiblemployeris considered as part of the emplogd®sigay for pur
employeeunder s40.02 (25) (b) 6eor 6g. shall be converted to posesof this paragraph. The full amounttb® required employee
creditsfor the payment of health insurance premiam$ehalf of contributionfor any eligible employee who is insured at tinee
the employee on the date on which the department receives tifi¢he layof shall be deducted from the credits until the credits are
employee’sapplication for a retirement annuity or for lumpm  exhaustedthe employee is reemployed, or 5 years have elapsed
paymentunders.40.25 (1) The employes’unused sick leave from the date of laydf whichever occurs first.

shallbe converted at the eligible employekighest basic pay rate (pp) 1. Except as provided in subdsand3., for sickleave
heor she received while employed by 8tate. The full premium \which’accumulates beginning on August 1, 1987, conversion
for the employee, or for the surviving insured dependents of thgderpar (b) or (bom) of accumulated unused sick leave under s.
employeeif the employee later becometeceased, shall be 36 30to credits for payment of health insurance premiums shall
deductedrom the credits until the credits are exhausted and pajg limited to the annual amounts of sick leave specified in this sub
from the account under ¢0.04 (10) and then deducted from gjyision. For faculty and academic stgfersonnel who are
annuity payments, if the annuity is didfent. The department appointecto work 52 weeks per yearonversion is limited to 8.5
shall provide for the direct payment of premiums by the 'nSUVQ_ngsof sick leave per yearFor faculty and academic dtperson
to the insurer if the premium to be withheld exceeds the annui¥| who are appointed to work 39 weeks per yeanversion is
payment. limited to 6.4 days of sick leave per ye&or faculty and academic
(be) The department shall establisin annual enroliment staff personnel not otherwise specified, conversion is limited to
periodduring which an employee,af the employee isleceased, numberof days of sick leave per yeartie determined by the sec
anemployees surviving insured dependents may eledhiitate retary by rule, in proportion to the number of weeks per year
or delay continuation of deductions from the emplogesick appointedo work.

leavecredits under pa(b). An employee or surviving insured 2. The limits on conversioaf accumulated unused sick leave
dependenmay elect to continue or delay continuation of suclyhich are specified under sutid may bewaived for nonteaching
deductionsany number otimes. If an employee or surviving faculty who are appointed to work 52 weeks per year and non
insureddependent has initiated the deductionsléter elects to teachingacademic sthpersonnel if the secretary afiministra
delay continuation of the deductions, the employeswwiving  tion determines that a sick leamecounting system comparable
insureddependent must be covergyla comparable health insur to the system used by tistate for employees in the classified ser
anceplan or policy during the period beginning thre date on yjceis in efect at the institution, as defined in36.05 (9) and if
which the employee or surviving insured dependent delays cqRe institution regularly reports on the operation of its sick leave
tinuationof the deductions anehding on the date on which theaccountingsystem to the board of regents of the University of
employeeor surviving insured dependent later electsdntinue WisconsinSystem.

the deductions. A health insurance plan or policy is considered 5 1hq jimits on conversioaf accumulated unused sick leave

comparablef it provides hospital and medichnefits that are yich are specified under sutid.maybe waived for teaching fac

substantiallyequivalent to the standard health insurance pl%ﬁ'ty or teachingacademic sthft any institution, as defined in s.

establlshedmd.e.r $40.52 (1) . 36.05(9), if the secretary of administration determines all of the
(bf) Any eligible employee who was granted credit under fp|lowing:

230.35(1) (gm)for service as a national guard technician, who, 5 154 agministrative procedures for the crediting and use of

on December 31, 1965, hadcumulated unused sick leave tha(!:arnectsick leave for teaching faculty and teaching academic staf

wasbased on service performed in this stata aational guard ,, 5 grandard comparable to a scheduled 40-hour work week are
technicianbefore January 1, 1966, and who iparticipating fE operation at the institution

employeeor terminated all creditable service after June 30, 19 b. Th ick | . f hing facul
or, if the eligible employee is deceased, the surviving insured 2 That a sick leave accounting system for teaching taculty

dependentsf the eligible employee, may have that accumulat@(g‘dteacmng academic stafomparable to theystem used by
unusedsick leave converted to credits for the paymerttetith Stateemployees in the classified service is ffeefat the institu
insurancepremiums on behalf of thaigible employee or the sur tion. o ) )
viving insured dependents if, not later than November 30, 1996, C. That the institution regularly reports on the operation of its
the eligible employee or the surviving insured dependents subi$igk leave accounting systemttee board of regents of the Univer

to the department, on a form provided by the departraemt, Sity of Wisconsin System.

applicationfor the conversion. The application shall include evi (br) 1. Employers shall pay contributions that shall b&-suf
dencesatisfactory to the department to establish the applecantientto pay for the present value of the present and future benefits
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authorizedunder parg(b), (bc) and(bw). Subject to sub., the undersubchV of ch. 11 or under rules promulgated by the direc
boardshall annually determine the contribution rate upenifi-  tor of the ofice of state employment relations or is eligible for
cationby the actuary of the department. The contributaies reemploymentvith the state under 821.64after completion of
determinedunder this paragraph shall becomieefve on Janu his or her service in the U.S. armed forces.
ary 1 of thecalendar year in which they are applicable and shall (5) 1. Notwithstanding sul§4) and s40.51 (2) an eligible
remainin effect during that year employeewho is not insured after the datewhich he or she is
2. Beginning in 1985, the initial contribution rate determinegdctivatedto serve on active duty in the U.S. armed fonuey
undersubd.1. may not exceed the emplojecosts under par)  have his or her health insurance reinstated dutirgperiod in
and(bc) for the previous calendar year by more than 0.2% of cayhich he or she is serving on active duty in the U.S. armed forces
eredpayroll. Each subsequent contribution rate determined unggthout furnishing evidence of insurability satisfactory ttve
subd.1. may not exceed the emplolecosts under this paragraphnsurerand may receive employer contributions under (oif
for the previous calendar year by more than 0.2% of covered pgy eligible employee or the eligible employeeesignated repre
roll. sentativemakes a written election to have his or her health4insur
(bw) On converting accumulated unused sick leave to credifscereinstated and to receive emplogentributions under par
for thepayment of health insurance premiums under(bfithe  (c) and pays any employee contributions that are required to be
departmentshall add additional credits, calculated in the samgaid under sub(4) toward the premium payments.
manneras are credits under pdb), that are based on a state 5 Notwithstanding sub(4), an eligible employee who is
employee’saccumulated sabbatical leaee earned vacation g eqafter the date on which he or she is activated to serve on
leavefrom the state employeefast year of service prior to retire activeduty in the U.S. armed forces may receive employer con
ment, or both. The department shall apply the credits awardggl oo <\ inder par(c) during the period in which he or st
underthis paragraph for the payment of health insurance prseerving on active duty in the U.S. armed forces if the eligible

_Irprl]tiJszc;glyr:ﬁﬁréhe”%rsd(;tnsi a\t/\éa;?aeglgnntilelrb(ia)r;\éeaeréhzﬁsitg% employeeor the eligible employeg’designated representative
paragraph app y ploye 9 makesa written election to receiveamployer contributions under

for accumulated unused sick leave conversion undefty)and S -
who are entitled to the benefits under this paragraph pursuanggfbg:izjaunnd dg?g gg)y tg\r/]vqglgytﬁz ;?gmﬁjlﬂ%r;mg;ge reqtored

a collective bagaining agreement under subthof ch. 1. o ) i
3. An eligible employee or his or her designated representa

(by) 1. Employers shall pay contributions that ardigeht . ; X
to pay for the present value of the present and future benefit Shall make an election under subdor2. on a form provided

authorizedunder subchiX for all employees eligible to receivePY hiS or her employer not laténan 60 days after the date on
the benefits under that subchaptether than state employees whdvhich the eligible employee begins to serve on active duty for the
areeligible to receive the benefits as a result of layBkcept as U-S-armed forces.
providedin subd.2., the board shall annualtietermine the con 4. The group insurance board shall include the period under
tribution rate upon certification by the actuary of the departmerstubd.3. in anyapplicable enrollment period under the state health
The contribution rates determined under this paragraph shiasuranceplan for eligible employees who are not insured.
becomeeffective on January 1 of the calendar year in which they (¢) Notwithstanding sul4) and s40.51 (2) the employer of
areapplicable and shall remain infedt during that year aneligible employee who makes or whose designated representa
2. Beginningon November 25, 1995, and ending on June 3flye makes an election under g@) shall pay employer contribu

1997, each employer shall pay contributions equal to the dolléons toward the premium payments of the eligible employee dur
valueof the credits awarded to its retired employees usualech. ing the period in which the eligible employee is serving on active
IX, as determined and directed by the department. The boahdty for the U.S. armed forces as follows:
uponcertification by the actuarghall determine the contribution 1 The amount of the employer contributions paid toward
rateto be paicby employers for the period beginning on July loach premium payment shate equal to the amount of the
1997,and endingn December 31, 1997. In determining the-coymployercontributions under su) that would have been paid
tribution rate for this period, the board shall considermmyain 14yardthe premium payment if the eligible employee had centin
ing unfunded present and future liability fany benefits arising ued employment with the employénstead of serving on active
under subchlX before July 1, 1997. duty for the U.S. armed forces.

(c) The employer shall contribute toward the payment of pre ™ ¢ yhq eligible employee has been insured during the period

ems'fargﬁgﬁ;&hnedg:iﬂgsétgtzg?hm under4g.52 (3)the amount beginningon the date on which the eligible employee left employ
) : ) . . mentwith the employer to serve on active duty for the U.S. armed

(d) For insurance premium withholding purposes, an insurggcesand ending on the date on which the eligible employee or
employeeon more tharone payroll shall have a premium with e gligible employee designated representativakes the elec
held only under the department or agency payfrggreater per ion ynder par(b) but the eligible employee did noeceive
tion of the employee’ earnings. employercontributions under sul) toward any of the premium

(4g) PAYMENT OF HEALTH INSURANCE PREMIUMS FOR STATE  paymentaduring that periocthe employer shall pay to the eligible
EMPLOYEES ACTlVA.\TED FOR l\./llLlTA.R.Y DUTY IN THE U.S. ARMED emp|oyeein a |ump sum an amount equal to the emp|0yef; con
FORCES. (@) In this subsectiotieligible employee” means a stateyripytionsthat would have been paid towatbse premium pay
employeeto whom all of the following apply: ments under sub.(4) if the eligible employee had continued

1. On or after April 15, 1999, is activated to servemilitary  employmentwith the employer during that period instead of serv
duty in the U.S. armed forces, other than for training purposesng on active duty for the U.S. armed forces.

2. On the date on which he or she is activated to serve on4m) LoNG-TERMCARE INSURANCE PREMIUMS. For any long-
activeduty in the U.S. armed forces, is insured and is receivifgm care insurance policies provided unde#&55 the entire
employercontributions for health insurance premiums ursii. premiumshall be paidis a deduction under40.06 (1) (afrom
(4). anemployees earnings or a state annuitarghnuity except that

3. On the date on which he or she is activategifier a mem if an eligible employee is not on a state payroll or receives earn
berof a national guard or a member of a reserve component of ifgs that are insiicient to cover premium payments or a state
l_J.S.armed forces or is recalled to active militdiyty from inae  annuitantreceives an annuity that is not fiziént to cover pre
tive reserve status. mium payments, the eligiblemployee or state annuitant shall

4. Hasreceived a military leave of absence undex39.32 makepremium payments directly to the insur&here shall be no
(3) (a) or 230.35 (3) under a collective bgaining agreement employercontributions.
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(4r) PAYMENT OF CERTAIN INSURANCE PREMIUMS. If an annui (d) Except as provided under pég), the premium payment
tantis an eligible retired public safetyficler and receives health for anyinsured employee whose eligibility for continued cever
carecoverage or long-term care coverage under a plan other thgris based on €0.72 (4)shall be deducted from the appropriate
oneoffered under subctiV, and if the annuitant so elects by proannuitypayrollas authorized by 40.08 (2) if the annuity is stif
viding written notice to the department, the premium shall be padient, or the employee may make direct paymentsdotinue
asa deduction under 40.06 (1) (afrom the annuitané’annuity  insurancecoverageor the employeg’ employer may payon
If the annuitanteceives an annuity that is notfitient to cover behalfof the employee, the premium payment according to proce
premiumpayments, the annuitant shall make premium paymeitgresestablished by the department.

directly to theinsurer The department shall establish procedures (e) Each employer shall contribute toward the payment of pre
to permit an annuitant who is an eligible retiplic safety di-  mijums under this section an amount which, together with the
certo elect to have his or her premium paid as a deduction undgiployee’scontribution, willequal the gross monthly premium
$.40.06 (1) (afrom his or her annuityThe annuitant shall provide determinedby the group insurance board for the emplayee’
the department with all necessary information to permit th@suranceand any employer may pay for all employees peuy
departmento make the payment in a timely manner or all of thepremium required to be paid by employees under par

(5) INCOME CONTINUATION INSURANCE PREMIUMS. For the (@). If an employer elects to pdlge entire premium for all of its
income continuation insurance provided under subththe employeesfor one or more of the types of insurance coverage
employeeshall pay the amount remaining aftee employer has establishedinder s40.03 (6) (b)or 40.70 (3) a resolution shall
contributedthe following or if different, the amount determinedbefiled with the department. Applications shall be filed grel
underacollective bagaining agreement under subbhof ch. 11 miumspaid for any eligible employees, including those not pre
ors.230.120r233.10 viously insured under coverage selected by the empleffec-

(@) For teachers in the unclassified service of the stdt4e the first day of the month following receipt of the resolution
employedby the board of regents of the universitp contriby  ©F the efective date of the election, whicheveraser, and full
tion if the teacher has less than one year of state creditabliee Paymentof premiums for the employees shall be due the depart
and an amount equal to the gross premium for coverage subjef@g§itPursuant to theontractual requirements between the group

a130~day waiting period if the teacher g year or more of Insuranceboardand the insurerlf an employer elects to pay the
statecreditable service. entire premium for aportion of its employees, notice is not

(b) Except as provided in pda), for all insured employees: requiredand previously filed cancellations are not revoked.
' . (7) OTHERINSURANCEPLANS PREMIUMS. For any group insur

1. Sixty-seven percent of tiggoss premium for any insureda ceplans provided under 40.03 (6) (b)he entire premium shall

ggqael%&)a’gpt?]ggﬁggug?éﬁuﬁ fgiil/sinc;fuiis%kelﬁwap\ﬁyg; Tv?]:)ehzzﬁ paidby employee contributions and there shall be no employer
accumulatedit least 68lays of sick leave, 85% of the gross-pr contributionsunless the employespecifically provides other

mium if an insured employee has accumulated at least 91 days Of_,

sick leave and 100% of the gross premium if an insured employeel8) EMPLOYEE-FUNDED REIMBURSEMENT ACCOUNT PLAN FEE.
hasaccumulated over 130 days of sick leave. or the administration and implementation of employee—funded

. ... reimbursemenéccount plans authorized undeibch VIl , each
3. Any insured employefor whom an employer contribution

; . state agency with employees eligible tparticipate in an
of 77% or more of the premium was paid under siibshall COR ¢ 1510vee-fundedeimbursement account plan shall contribute

tinueto be eligible for an employer contributiontbbt same per ,-tea chaged under $40.875 (1) (a)

centageof the premiums until the employee is eligible for a hlgherHiSmry: 1081 c. 96274, 278,386 1983 a. %.6; 1983 a. 2730, 1983 a. 46ss.

level even if, as a result of disability or illness, the accumulationg 4, 7: 1983 a. 1401983 a. 14%5s.7 012, 20; 1983 a. 290504 538 1985 a. 29
is subsequently reduced. 119, 135, 225, 1987 a. 2783, 107, 309, 356, 363 1987 a. 403.256, 1989 a. 1314,

. . . 31,119, 122, 166, 182, 189, 230, 336, 355,359, 1991 a. 3239, 107, 113 141, 152,
] 4. The accrual and credltlng of sick leave shall be determlng;)‘ll 269 1995 a. 2781, 88, 89, 240, 302 1997 a:35,58, 149 1999 a. 911,13, 104
in accordance with s€3.121 (4) 36.3Q 230.35 (2) 233.1Q  200la. 162003 a. 3%s.1004t0 1015 916Q 2003 a. 69117, 2005 a. 22153 2007

23804(8), and757.02 (5)and subchV of ch. 11. a. 20, 13], 200, 226, 2009 a. 1528; 2011 a. 1032} 2013 a._20§. ]:3..92 () (i). )
. . A union request that the county make pension contributiorjaifers, equal in
NOTE: Subd. 4. is shown as affected b011 Wis. Acts 10and 32 and as  amountto those for its “protective occupation participants” under s. 40.02 (48) did
mergedby the legislative eference bueau under s. 13.92 (2) (i). notrequire reclassification of the jailers as “POPS,” is allowed under sub. (2) (g) 1.,

e andis a mandatory subject of lgaining under s.11.70 (1) (a). County of LaCrosse
pro(\?i)dé_(;':;lgzrEGEEE;T'EMIUMS' For the life insurance coverage; WERC, 180 Ws, 2d 100508 N.W2d 9(1993).

(a) Except amtherwise provided in accordance with a cellec40.06 Reports and payments. (1) (a) Except as otherwise
tive baigaining agreement under subbhof ch. 11 0rs.230.12 providedby rule or statute, the employee contributions ane pre
or 233.1Q each insured employee under the age of 70 and anmium payments specified in 40.05shall be deducted frothe
itant under the age of 65 shall pay for group life insurance coyarningsof each employee and frothe annuityif sufficient, of
eragea sum, approvebly the group insurance board, which shakachinsured retired employee and transmitted to the department,
not exceed 60 cents monthly for each $1,000 of group life-inswr an agent specified by the department, in the manner and within
ance based upon the last amount of insurance in force during the time limit fixed by thedepartment together with the required
monthfor which earnings are paid. The equivalent premium maynployercontributions and premium payments and reports in the
be fixed by the group insurance board if #fimaualcompensation form specified by the department. Notwithstanding any other law
is paid in other than 12 monthly installments. rule or regulation, the payment of earninigss the required

(b) Beginning with the month in which an insured employe@eductionsshall be a complete discigerof all claims for service
attainsage 70 or an annuitant attains g of 65, no withhold renderedduring the period covered by the payment.
ingsfrom the employee’earnings or annuity may be made under (b) Each employer shall withhold the amounts specified from
this subsection. any payment of earnings to an employee whose status as a patrtici

(c) Beginning with the month in which an insured employe@atingor insured employee has not yet beletermined under s.
is retired on a disability annuitgnd continuing as long as the40.22(1) and shallrefund the amount withheld directly to the
annuityis not terminated, no further premium shall be require@mployeeif it is subsequently determined that the emplayees
underthis subsection for the retired insured employee. Ne preotqualify as a participating or insured employee.
mium is required under thisubsection for an insured employee (c) For state agencies, contributions paydemployers shall
during a period of disability during whichremiums are waived be made from the respective funds from which the salarigsegde
underthe insurance contract. to the employee for whom the contributions are being made. The

2011-12 Wisconsin Statutes updated though 2013 W is. Act 57 and all Supreme Court Orders entered before November 15, 2013.
Published and certified under s. 35.18. Changes ef fective after November 15, 2013 are designated by NOTES. (Published
11-16-13)


https://docs.legis.wisconsin.gov/document/statutes/subch.%20IV%20of%20ch.%2040
https://docs.legis.wisconsin.gov/document/statutes/40.06(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.06(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%2040
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/statutes/230.12
https://docs.legis.wisconsin.gov/document/statutes/233.10
https://docs.legis.wisconsin.gov/document/statutes/40.05(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.05(5)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/13.121(4)
https://docs.legis.wisconsin.gov/document/statutes/36.30
https://docs.legis.wisconsin.gov/document/statutes/230.35(2)
https://docs.legis.wisconsin.gov/document/statutes/233.10
https://docs.legis.wisconsin.gov/document/statutes/238.04(8)
https://docs.legis.wisconsin.gov/document/statutes/757.02(5)
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/acts/2011/10
https://docs.legis.wisconsin.gov/document/acts/2011/32
https://docs.legis.wisconsin.gov/document/statutes/subch.%20VI%20of%20ch.%2040
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/statutes/230.12
https://docs.legis.wisconsin.gov/document/statutes/233.10
https://docs.legis.wisconsin.gov/document/statutes/40.05(6)(c)
https://docs.legis.wisconsin.gov/document/statutes/40.72(4)
https://docs.legis.wisconsin.gov/document/statutes/40.08(2)
https://docs.legis.wisconsin.gov/document/statutes/40.05(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.03(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/40.70(3)
https://docs.legis.wisconsin.gov/document/statutes/40.03(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/subch.%20VIII%20of%20ch.%2040
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)
https://docs.legis.wisconsin.gov/document/acts/1981/96
https://docs.legis.wisconsin.gov/document/acts/1981/274
https://docs.legis.wisconsin.gov/document/acts/1981/278
https://docs.legis.wisconsin.gov/document/acts/1981/386
https://docs.legis.wisconsin.gov/document/acts/1983/9
https://docs.legis.wisconsin.gov/document/acts/1983/9,%20s.%206
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1983/30
https://docs.legis.wisconsin.gov/document/acts/1983/46
https://docs.legis.wisconsin.gov/document/acts/1983/46,%20s.%202
https://docs.legis.wisconsin.gov/document/acts/1983/46,%20s.%204
https://docs.legis.wisconsin.gov/document/acts/1983/46,%20s.%207
https://docs.legis.wisconsin.gov/document/acts/1983/140
https://docs.legis.wisconsin.gov/document/acts/1983/141
https://docs.legis.wisconsin.gov/document/acts/1983/141,%20s.%207
https://docs.legis.wisconsin.gov/document/acts/1983/141,%20s.%2012
https://docs.legis.wisconsin.gov/document/acts/1983/141,%20s.%2020
https://docs.legis.wisconsin.gov/document/acts/1983/290
https://docs.legis.wisconsin.gov/document/acts/1983/504
https://docs.legis.wisconsin.gov/document/acts/1983/538
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/119
https://docs.legis.wisconsin.gov/document/acts/1985/135
https://docs.legis.wisconsin.gov/document/acts/1985/225
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1987/83
https://docs.legis.wisconsin.gov/document/acts/1987/107
https://docs.legis.wisconsin.gov/document/acts/1987/309
https://docs.legis.wisconsin.gov/document/acts/1987/356
https://docs.legis.wisconsin.gov/document/acts/1987/363
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/acts/1987/403,%20s.%20256
https://docs.legis.wisconsin.gov/document/acts/1989/13
https://docs.legis.wisconsin.gov/document/acts/1989/14
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/119
https://docs.legis.wisconsin.gov/document/acts/1989/122
https://docs.legis.wisconsin.gov/document/acts/1989/166
https://docs.legis.wisconsin.gov/document/acts/1989/182
https://docs.legis.wisconsin.gov/document/acts/1989/189
https://docs.legis.wisconsin.gov/document/acts/1989/230
https://docs.legis.wisconsin.gov/document/acts/1989/336
https://docs.legis.wisconsin.gov/document/acts/1989/355
https://docs.legis.wisconsin.gov/document/acts/1989/359
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/acts/1991/107
https://docs.legis.wisconsin.gov/document/acts/1991/113
https://docs.legis.wisconsin.gov/document/acts/1991/141
https://docs.legis.wisconsin.gov/document/acts/1991/152
https://docs.legis.wisconsin.gov/document/acts/1991/189
https://docs.legis.wisconsin.gov/document/acts/1991/269
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/81
https://docs.legis.wisconsin.gov/document/acts/1995/88
https://docs.legis.wisconsin.gov/document/acts/1995/89
https://docs.legis.wisconsin.gov/document/acts/1995/240
https://docs.legis.wisconsin.gov/document/acts/1995/302
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/58
https://docs.legis.wisconsin.gov/document/acts/1997/149
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/1999/11
https://docs.legis.wisconsin.gov/document/acts/1999/13
https://docs.legis.wisconsin.gov/document/acts/1999/104
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2003/33
https://docs.legis.wisconsin.gov/document/acts/2003/33,%20s.%201004
https://docs.legis.wisconsin.gov/document/acts/2003/33,%20s.%201015
https://docs.legis.wisconsin.gov/document/acts/2003/33,%20s.%209160
https://docs.legis.wisconsin.gov/document/acts/2003/69
https://docs.legis.wisconsin.gov/document/acts/2003/117
https://docs.legis.wisconsin.gov/document/acts/2005/22
https://docs.legis.wisconsin.gov/document/acts/2005/153
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/acts/2007/131
https://docs.legis.wisconsin.gov/document/acts/2007/200
https://docs.legis.wisconsin.gov/document/acts/2007/226
https://docs.legis.wisconsin.gov/document/acts/2009/15
https://docs.legis.wisconsin.gov/document/acts/2009/28
https://docs.legis.wisconsin.gov/document/acts/2011/10
https://docs.legis.wisconsin.gov/document/acts/2011/32
https://docs.legis.wisconsin.gov/document/acts/2013/20
https://docs.legis.wisconsin.gov/document/courts/180%20Wis.%202d%20100
https://docs.legis.wisconsin.gov/document/courts/508%20N.W.2d%209
https://docs.legis.wisconsin.gov/document/statutes/40.05
https://docs.legis.wisconsin.gov/document/statutes/40.22(1)

Updated2011-12 Wis. Stats. Published and certified under s. 35.18. November 16, 2013.

23 Updated 11-12Wis. Stats. PUBLIC EMPLOYEE TRUST FUND 40.07

headsof the respective state agencies shall, at the time that sakmgthe interest are collected, they shall be creditettie appro
deductions in accordance with p@) are sent to the departmentpriation under s20.515 (1) (w)

determinethe amount of the corresponding employer coniribu (3) Interestshall be chayedon accounts receivable from any
tions, indicate the amount of the c_ontrlbutlon on the report submployerif the remittance andny corresponding report are not
mitted to the department and provide for payment todifigart  receivedby the department ifthe manner and within the time limit
ment, by any method approved by the department, from thiged by rule or statute at the rate of 0.04% for each filay the
appropriatestate funds of the amounts payable. If payment is Byiedate to the date received by the department with a minimum
voucher the department shall transmit the voucher to the depaghargeof $3, and the interest or minimum cigarshall be paid
mentof administration. The department of administration shalimmediatelyto the department. If the amount is not paid within

approvevouchers fopayment of contributions due unde#8.05 30 daysafter it is payable, the amount shall be collected as pro
within 5 working days, €6.53 (10)notwithstanding, and the statevided under sub(4).

treasurer shall immediately issue a check, share draft or other dra 4) (a) Whenever anv emplovarther than the state. fails to
to the department of employee trust funds forah®unt of the fé ) @ y employ y

payto the department any amount due,dbpartment shall cer
voucher. o _ tify the amount othe estimated amount to the department of
(d) Each participating employer and, subject to(pan), each administratiorwhich shall withhold the amount or the estimated
stateagency shall notify the department in the manner and at Bi@ountfrom thenext apportionment of state aids or taxes of any
time prescribedy the department, of the names of all participakind payable to the employer,df so directed by the department,
ing employees classified gwotective occupation participantscollectthe amount as provided in suB) (c) and shall pay the
determinedin accordance with s40.02 (48)or classified as amountso withheld or collected to the departmemihen the
teacherparticipants in accordance with49.02 (55)or other clas  exactamount due is determined and the department receives a
sificationas specified by the department. sumin exces®f the exact amount, the department shall pay the
(dm) Each determination by a department head regarding th¢€essamount to the employer from whose &g excess was
classification of a state employee as a protective occupatien paithheld.
ticipantshallbe reviewed by the fife of state employmentrela  (b) Whenever any amount is payable by a department or
tions. A state employes’name may not be certified to the funchgencyof the state, the department shall certiifg amount pay
asa protective occupation participant under @runtil the ofice  ablewith anexplanation of the chge, together with a voucher in
of state employment relations approves the determination.  paymentfor the amount to the department of administration which
(e) 1. An employee may appeatletermination under p&d), shallimmediately approve the vouchamd within no more than
including a determination that the employee is not a participatifigdays, notwithstanding 46.53 (10) make payment from the
employeefo the board by filing a written appeal with the boardappropriationof the department or agency which failed to transmit
An appeal under this paragraph doesamgtly to any service ren the payment on time.
deredmore than 7 years prior to the date on which the appeal is(5) Wheneverit is determined that contributions and fre
receivedby the board.The board shall consider the appeal anghiumswere not paid in the year when due, the amount faluk
mail a report of its decision to the employee and the participatisgall be determined at the employee and employer contribation
employeror state agency premium rates in &ct when the payment should have been made
3. A determination of an employeestatus under pafd) andincreased by interest at thdegtive rate which would have
madeafter an appeal is decided under this paragraph shall renzéencredited if the amount had been paid and deposited in the
in effect until receipt by the department of a notificafiogicating accumulatiorreserves of the coemnnuity division under €0.04
aclassification for the employee fifent from the determination. (4) and(5) at the time theontributions or premiums were due.
Theemployee may appeal that subsequietermination by filing Theemployer shall collect from the employee the amaeiich
anappeal as required under this paragraph. theemployee would have paid if the amounts had been paid when
(em) The department may revieany determination by a par due,plus the corresponding interest, and shall transmit the amount
ticipating employer to classify an employee who is not a stag@llectedto the department together with the balance of the
employeeas a protective occupation participant and may appdiountto be paid, or the employer may elect to pay part or all of
the determination to the board by filing a written notice of appeHl€ €mployee amounts.
with the board. The determination by the employer shall remain(6) Notwithstandingss.16.52 (2)and40.02 (22) (a)fiscal
in effect untilthe department receives a written notification froriearcoding adjustments may be mdde contributions received
theboard indicating a classification for the employee thdiffier- ~ after August 1 for earnings paid for services rendered in the pre
entfrom the employes determination. viousfiscal yeay so that the amount of the contributions received
(2) (a) If any employer fails to transmit to the departrramt andearnings paid are substantially reflected in the annual earnings
reportrequired by law or by rule before the end of the calendBf'iodto which they apply _ 3 _
monthfollowing the date when the reportdse, the department  (7) Within 30 days after receipt of a qualified domestic-rela
shall prepare the report and submit to the employer a statemerfi@s order or of a written request from the department pursuant
the expenses incurred in securing the report, including the valigea qualified domestic relations orderparticipating employer
of the personal services rendered in its preparation. The depsitgll submit to the department a repantthe form specified by

mentshall file duplicates of the statement with the departmentéfe department, of the earnings, service and contributions of the
administration. participantnamed in the orderThe report shall include adarn

(b) Within 30 days after the receipt of the statement under pi%gs peﬂdhto dandba” servri]ce dand cogtributri]onsr,] of fzaticipant |
(a) by the employer thstatement shall be audited as other cIair‘j3 roughthe day before the decree date that have not previously
againstthe employer are auditethd shall be paid into the state?€enreported to the department.

treasuryand credited to the appropriation undet(S515 (1) (W) 1gor73 Y6515 1905 a. 271996 a. 832003 a. 3351016 6160 005 a. 153

(c) If the employer defaults on payment of the amount speciThestatute of limitations under sutt) (e) 1. cannot be applied to extinguish-pen

fied in the statement under p@), the amount shall become a-spesi%q rfig,hts etstablistged l%riof to itsdePactmenttwitf:;)ltﬂ providing me p:an paBﬁPiEant
H H H H Ith Talr notice of the change and fair opportunity to preserve the claim. LICKS V
cial chage againsthe employer and shall be included in the nexd ovee Tust Funds Boar02 Wis. 2d 703551 N.W.2d 845(Ct. App. 1996),

certificationof state taxes and clgas and shalbe collected, with 95-1661

interestas provided in sul{3) from the date the statement was

submittedto the employeras other chges are certified and col 40.07 Records. (1) Notwithstanding any other statutory pro
lected,or collected as provided under sgb). When the amount vision, individual personal information in the records of the
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departments not a public record and shall &t disclosed except  (1g) WITHHOLDING OF LUMP SUMPAYMENTS. Notwithstanding
asprovided in this section. sub.(1), any lump sum payment made undetGs23 40.24 40.25

(1m) Individual personal information, other than medicafl) or(2), or40.63is subject to $49.852 The board and any mem
recordsmay only be disclosed by the department under any of #@r or agent thereof and the department and any employee or agent
following circumstances: thereofare immune from civil liability for any act a@mission

(a) The information is requested by the person whose recdviile performing oficial duties relating to withholding any lump
containsthe information or by thduly authorized representativeSUMPayment pursuant to 49.852 _ _
of the person; (Im) DivisioN oF BENEFITS. (a) Notwithstanding sulfl), a

; PR ; rticipant’'saccumulated rightand benefits under thei¥¢onsin
in t(r?g ;ggﬁggrg}atﬂzne';[)?g;::,tgﬁc% %Sﬁgg.c employee for LIrgeétirementsystem shall be divided pursuant to a qualified demes

(c) The information is required to be disclosettier a court Hgéei:]a?ﬁigs;z%i;ggg/nlf the order provides for a division as speci
orderduly obtained upon a showing to the court that the informa (b) The creditable service and the value of the participant

tion is relevant t ndin rt action; or ;
° ds Tehe .af ° at.pe .d N cgud ?cbo (’j.o lodedth accountthat are subject to division on the decree date shall be
(d) The information is required to be disclogedthe proper equalto one of the following:

administrationof the department or to assist in locating partici 1. The creditable service and the dollar amounts crethited

ntsor beneficiaries th rtment is otherwi n e
pantsor beneficiaries the department is otherwise unatitero all parts of the participarst’account through the day before the

tact. . e h .
(1) Upon request of the department of revenue, the dep de;:erfaedate, if the participant is not an annuitant on the decree

ment may disclose information, including social security Arum 5 Th tval fth ity bei id if th tici
bers,to the department of revenaencerning an annuity only for - I'he present value or the annuity being paid It the partcl
pant is an annuitant.

the following purposes: ) o
(a) To administer the payment of state taxes. (c) The present value of the annuity specified in(pa2. shall
S - be computed in accordance with thetuarial tables then infett
(am) To aid in collecting debts owed to the department of-revg, ysha| consider the number of remaining guaranteed payments,
nue. o o if any If the participant is an annuitant who is not receiving an
(b) To locate participants, or the assets of participamh®  annuityfrom all parts of the participastaccounts, then pgb)

havefailed to file tax returns, underreported their taxable income, appiies to thosparts of the account from which the annuity is
or who are delinquent debtors. not being received.
(c) To identify fraudulent tax returns and credit claims. (d) The amount computed under pén) shall bedivided
(d) To provide information for tax-related prosecutions.  betweerthe participant and the alternate payee irpéreentages

(2) Medicalrecords may be disclosed by the department omﬁecifiedin the qualified domestic relations orddihe participant
underany of the following circumstances: shallhave no further right, interest or claon that portion of the

(a) When a disability application or health insurance claifp@rticipant'screditable servicand account balances or annuity
denialis appealed. amountallocated to the alternate payee.
; ; ; The alternate payee share of the amount computed under
(b) Under a court ordeor order of a hearingxaminerthat is () A .
duly obtainedupon prior notice to the department and a showi r_.(g_) sglalllbedwztrlb(l;ted to tl?e_alternate payeénahe caze of q
to the court omdministrative tribunal that the information is rele@N N '(\j" ual t;dgju gef ”ment.a y Incompetent, to a named guar
vantto a pending court or administrative action. ian under sub(9), as follows:

n a written authorization t ificallv identifies th 1. The creditable service and amounts computed ypater
me(gi)c;illge()cosjs thaet ma;y boe d%ccl)osggp gﬁt gr?\ly%md:erso?lswhg (b) 1. shall be transferred to a separate account in the name of the
is the subject of the medical records ottie persors designee, 2/lernatepayee. o
exceptthat this paragraph shall not apply to any medical records 2. Except as provided in sub@sand4., thecontrol and own
to which the persor’access is otherwise prohibited by.law  ershiprights of the alternate payee over his or her share of the

(2m) Medicalinformation gathered for any one of the benefficcountshall be thesame as if the alternate payee were a partici

; ; twho had ceased toe a participating employee but had not
g?ﬁ;ﬁ;ﬁ:gfg&%,;ﬂ%ﬁrJﬂgef?ﬁgtﬁag?gr be used by any Otgggliedfor a benefit under €0.230r40.250n the decree date or

(3) The department shall not fumish lists pérticipants the date that the participant terminated coveesdployment,

annuitantor beneficiaries to any person oganization except as whicheveris earlier
requiredfor the proper administration of the department. 3. If par. (b) 1. applies and the fefctive date of the alternate
History: 1981 c. 962005 a. 1522013 . 20 payee’'shenefit is after the date that the participaatild have met

the age requirement for a retirement annuity unddio23 the
benefitsfor the alternate payee shall be determined undér.23

(1) ExempTions. The benefits payable to, or other rights andn€ alternate payesbenefits shall be computed usthgpartict
interestsof, anymembey beneficiary or distributee of any estatd2Nt saf_lnal ﬁ\_/ek:a%e e?mlngs on thg;rst daytef ggngal ealllfn;]ngs
underany of the benefit plans administered by the departme;%”o in which the aliernate payseannulty is €ective. If the

40.08 Benefit assignments  and corrections.

including insurance payments, shall be exempt from any tax | ectivedate of the alternate payed&enefit is before the date that

ied by the state or any subdivision of the state and shall not € Participant would have met the age requirenfen retire

assignablegither in law or equityor be subject to execution, levy mentannuityunder s40.23 the alternate payeebenefits shall be

attachmentgarnishmenor other legal process except as speciffi€terminecunder s40.25 (2) _ _

cally providedin this section. The exemption from taxation under 4. An alternate payegho elects an annuity option, may only

this section shall not apply with respect to any tax on income.electamong the options under4).24that provide payments that
(1c) WITHHOLDING OF ANNUITY PAYMENTS. Notwithstanding arecalculated only on the basis of the age of the alternate payee.

sub.(1), any monthly annuitpaid under s40.23 40.24 40.25 (1) (f) After division of the participarg’account under pgb), the

or(2), or40.63is subject to 767.75 The board and any memberaccountand any benefits payable shall be adjusted as follows:

or agent thereof and the department and any employee or agentl. Subject to subd., if the participant is not an annuitant on

thereofare immune from civil liability for any act a@mission thedecree date, an amount equal to the total of the alternate payee

while performingofficial duties relating to withholding any annu share distributed under pée), including creditable service, shall

ity payment pursuant to 867.57 be subtracted from the participasticcount.
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25 Updated 11-12Wis. Stats. PUBLIC EMPLOYEE TRUST FUND 40.08

2. Subject to suba., if the participant is an annuitant e paymentin accordance with a qualified domestic relations order
decree date, the annuihall be recomputed using the total valuef benefits under the MEonsin retirement system that afeeady
of the participant account determined under [{&j) reduced by divided under the judgment or order

thetotal of the alternate payee share transferred undeepar, (1r) DELINQUENT STATE TAX OBLIGATIONS. Notwithstanding

in accordance with the actuarial tables iieefand using the par sup (1) and s40.01 (2) the department of revenue may attach any
ticipant's age on the decree date. The decree date shall be|igy sum payment or monthly annuity paid undetGs23 40.24
effective date of recomputation. If the optional annuity formyg 25(1) or(2), or40.63to satisfy delinquent tax obligations. The
beforedivision of the participars’accountinder par(b) was not  poargand any member or agent thereof and the department and
ajoint and survivor annuity with the alternate payee asdmeed 5y employee or agent thereof are immune from civil liability for
survivor,the same annuity option with no change in the remainigg, ¢t or omission while performingfifial duties relating to
guaranteeperiod,if any, shall be continued upon recomputatnor@,vithhoming any payment under this subsection.

to the participant. The present value of the alternate paghate . .
of the annuity after division shall be paid to the alternate payee ad1) DEFERREDCOMPENSATIONPLAN ASSETS. Notwithstanding

a straight life annuity based on the age of the alternate payeeS# d(lf)’ a p&?rticipans a}ccurrulated &.Sshe% heléj in mda;]ccount in
thedecree date. The alternate pageeinuity shall have the samell€ deferreccompensation plan established under suihmay

remainingguarantee period, if angs the participarg’ annuity edivided, in the manner provided by the deferred compensation
If the optional annuity form before divisiaof the participang ~Poardand under s40.80 (2r) pursuant to a domestrelations
accountunder par(b) was a joint and survivor annuity with the®rder.as defined under 80.80 (2r) (a)

alternatepayee as the named survivtite present value of the  (2) INSURANCEPREMIUMS. () Insurance premiums shall be
annuityafter division shall be paid to both the participant and tigeductedrom annuities for group insurance benpféns as pro
alternatepayee as a straight lifmnuity based upon their respecvidedin s.40.05and, with the written consent thfe annuitant, for
tive ages on the decree date. If the participanttount is reestab premiumsfor grouplife and health insurance plans provided by
lishedunder s40.63 (10)after the decree datihe amounts and thecity of Milwaukeeto former Milwaukee teachers if the annuity
creditableservice reestablished shak reduced by an amountis suficient.

equalto the percentage of the alternate payee share computegh) If permitted under a deferred compensation plan estab
underthis subdivision. lishedunder subchVIl, insurancepremiums for health or long—

3. For any participant whose marriage is terminated by a cotgtm care insurance coverage for an eligible retired palfety
during the period that begins on Janudry1982, and ends on officer may bededucted from an amount distributed under a
April 27, 1990, and for whom the department receives a qualifigeferredcompensation plan and paid directly to an insurer
domesticrelations order aftevlay 2, 1998, the division of bene 3y \wavers. Any participant, beneficianyor distributeeof

fits may not apply to any benefits paid to the participant béfiere oy estate mayvaive, absolutely and without right of reconsidera
dateon which the department receives the qualified domestic rq?%n or recoverythe right to or the payment of all or any portion
tions order _ S N of any benefit payable or to become payable undertiagter
(9) If par (b) 1.applies, eligibility for benefitights that are The waiver shall be éctive 30 days after it is received tye
availableonly after attainment o& specified length of service gepartmentr on the date specified in the waiviéearlier The

shall be determined basexh the service that would have beeRyajver may be cancelled by the participabéneficiary or dis
credited,if the account had not been divided under this subsectigfpyteein writing before the déctive date.

to the participang account on the fefctive date of the partici
pant’s benefit and on the fefctive date of the alternate payee’
benefitfor purposes of determining the participarathd alternate
payee’sbenefit rights, respectivelyHowevey no creditable ser

vice may beadded to the alternate payseatcount under this para

graph, and the participant shall not receive creditable servi r anv mon id. olus interest at th med rate. unl th
underthis paragraph, for any service that baen transferred to or a %’ ose%/ padfbp ust te %S al ?assu ed rate, u ?sts e
the alternatepayees account. This paragraph applies only if ag]epar Lnep es a trtgn r? e dy ru e'du? an){hperson ?rfeti ate,
eligibility requirements, other than length-of-service requird'fougnmisrepresentation, fraud, or etrd&jpon thaequest of the
ments,for the benefit rights being established have been met.départment any employer shall withhold from any sum payable by

(h) Notwithstanding pargb) to (g), if the participant is both theemployer to any person or estate and remit to the department
anannuitant and is receiving a benefit unsldi0.65that is efec- any atlm(t)untaf%lus {ntetregt at |the is_s#%eddrate,nunlefmﬁan: th
tive on or before the decree date, the adjustngresified in s. mentsets a dierent rate by rule, which the department paid to the
40.65 (5) (b) 4. shall be computed as though the particirmntpersonor estate through misrepresentation, fraud, or.erkoy
acéoumhad no.t been divided amount,plus interest at the assumed rateless the department

) setsa diferent rate by rule, not recoveredthye department from

_ (i) The department, its employees, the fund and the taward "o hoyer may be procured by the department by action
immunefrom any liability forany act or omission under this sub broughtagainst the person or estate.

sectionin accordance witla qualified domestic relations order h b du
andmay not be required to take any action or make any netifica (5) EMPLOYERERROR. (@) Whenever any sum becomes tiue

tion as part of the exercise of ownership rights granted under t§ department from any recipient as the result of incorrect or
subsection. incompletereporting by an employer and the sum cannot be

()) This subsectiorapplies to qualified domestic relationsrecoveredrom therecipient, then the employer shall be gfear

ordersissued on or after January 1, 1982, that provide for diyith the sum. ) ) .

sionsof the accumulated rights and benefits of participants whose(b) Any amountdetermined to be due under this subsection

marriageshave been terminated by a court on or after -Janthallbe due with the next payment by the employer undr.66

ary 1, 1982. a_ndshall be subj_ect to th_e penalties and collection procedures pro
(k) 1. Nothing in this subsection authorizes a couretise Videdin s.40.06if not paid when due.

or modify a judgment or order with respect to a final division of (6) REFuNDs. (a) Notwithstanding s20.913 but subject to

property under s767.61 in contravention of 67.59 (1c) (h)  par.(b), the department may refund any money paid in error to the
2. Notwithstanding subd.., a court may revise or modify afund by or on behalf of a person who is not a participant.

judgmentor order specified under sutid for participants whose  (b) The department may not refund any money paid into the

marriages were terminated by a couriborafter January 1, 1982, fund by an employerbut shall by rulecredit the money to the

andbefore April 28, 1990, but only with respect to providing foemployer.

(4) RETENTION OF PAYMENTS. Unless voluntarily repaid and
exceptas limited by sub(10), the department maetain out of
any annuity or benefit an amount as the department in its discre
tion may determine, for the purpose of reimbursing the appropri
C?te benefit plan accounts for a balance due undé®.25 (5)or
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40.08 PUBLIC EMPLOYEE TRUST FUND Updated 11-12Wis. Stats. 26

(c) Except as provided in p&d), money paid into the fund by within 6 months, alsuch beneficiaries shall be presumed to have
an employeron behalf of a participant which exceeds the-comredeceasethe participant and the benefit shall be considered
tribution limits under s.40.32 may not be refunded to theirrevocablyabandoned and shall be transferred toetm@loyer
employerbut the department shall by rule credit the money to thecumulatiorreserve.
employerand the employer shaphy the participant the amount 3. A participantother than a participating employee or annui
of the credit as additional wages or salary tant, whom the departmemannot locate by reasonabldoefs,

(d) Money paid into the fund by a participant which exceedsth such eforts beginning by thend of the month in which the
the contribution limits under £10.32may be refunded directly to participantattains, owould have attained, the age of 65, shall be
the participant if the department determines that the meveesyy consideredo have abandoned all benefitsder the Wsconsin
paidon an after—tax basis. retirementsystem on the date on which the participant attains, or

(e) In accordance with rules promulgated by the departméwgu_ld_ have attained, the age of 70. The departmen_t shall close the
andat the rate of interest established by rtile,department may participant'saccount and shall transfer the moneys ireteount
creditinterest on moneys refunded or creditedier this subsec t0 the employer accumulatioreserve. The department shall
tion. restorethe participans account and shall debit the employer

(7) OVERPAYMENTS AND UNDERPAYMENTS. (@) Any overpay accumulatiorreserve accordingly if the participant subsequently
mentor underpayment af lump-sum payment under4€. 250r appliesfor retirement benefits under this chapter be&itaining
adeath benefit which is less than 60% of aineount specified in theage of 80. _ .
5.40.25(1) (a)rounded to the next highest dollar amount, and any 4. The former spouse or domestic partner of a participant who
annuity payment error which is less than $2 per month may noti®@n alternate payee and whom the department cannot locate by
correctedbut shall be credited or debited to the employer -accigasonable &rts, with such dbrts beginning by the enaf the
mulationreserve or the appropriate insurance account. Howev@enthin which the participant attains, or would have attained, the
if the amount of unapplied additional contributions woul@geof 65, shall be considered to have abandoned all benefits under
increasean annuity payment by less thanis is more than 60% theWisconsin retirement system on the date on which the partici
of the amount specified in40.25 (1) (ayounded to the next high pantattains, or would have attained, the ag€0. The department
estdollar amount, the unapplied additional contributions shall is&all close thealternate payeg’account and shall transfer the
paidto the annuitant as a lump sum. moneysin the account to the employer accumulation reserve. The

(b) Any overpayment exceeding the limits in.gaj to a per departmenshall restore the alternate payeatcount and shall
sonwho cannot be located or which proves to be uncolleitde d€Pitthe employer accumulation reserve accordingly ifeiber
any underpayment exceeding the limits in.gayto a person who natepayee subsequently applies for retirement benefits under this
cannotbe located may be writtenfc yearsafter the underpay chapterbefore the participant attains or wotldve attained the
mentor overpayment is discovered and creditededited to the 29€0f 80.
employer accumulation reserve dhe appropriate insurance 5. All presumptions undehis paragraph are conclusive upon
account. paymentof the benefipayable under this chapter as a result of the

(c) If an annuity underpayment exceeding the limits in(gir deathof the participant to angualifying person, estate or entity
hasnot been corrected for at least 12 months, the payment to @4eer than the employer accumulation reserve.
annuitantto correct the underpayment shall include 0.4% interest (b) All moneys or credits in an account for a person presumed
on the amounbf the underpayment for each full month during thé have died intestate, without heirs or beneficiaryto be aban
periodbeginning on the daten which the underpayment occurredlonedby the person undgar (a) shall be applied, at the end of
andending on the date on which the underpayment is correct#g 5th calendar year in which notice is published undef@ar

Cross—reference: See also £TF 20.30 Wis. adm. code. to the employer accumulation reserve to reduce future funding
(8) ABANDONMENT. (a) Benefits provided under thikapter requirements.
shallbe considered abandoned as follows: (c) The department shall publish a classatice, under ch.

1. Any potential primary beneficiary under4€.02 (8) other 985 in theofficial state paper stating the names of persons pre
thanan estate, who has not applied for any benefit payable ungiéfiedto havedied intestate, without heirs or beneficjacy
this chapter asi result of the death of the participant and whom tifghoseaccounts are presumed to be abandoned undéajpand
departmentannot |0cate by reasonatﬂa)esl as determined by t.he.fact that a benefit W|” be pal.d,. if applled for within the time
the department by rule, within one year after the death of the gipits under par(a) and if the participant, alternate payee or other
ticipantshall be presumed to have predeceased the partiaipantPersonoffers proof satisfactory to the department that the partici
all other potential beneficiaries. Thereafiethe department is Pant, alternate payee or other person is entitled tobteefit.
unableto locate any resulting subsequent beneficiary within uchproof shall include, but is ndimited to, evidence that the
months,all beneficiaries under ¢0.02 (8) (a) 1and2. shallbe Participantdied and thathe person is the beneficiary under s.
presumedo have predeceased the participant and the departn&hP2(8).
shall pay all benefits payable under this chapter as a result of thed) If any person files a claim within 10 full calendar years after
deathof the participant to the participasi@state in a lump sum. the publication of the notice under pée) and furnishes proof of

2. If an estate that is determined by the department & b@wnershipof any amounts in an inactive account the claim shall
beneficiaryis closed prior to the payment of benefits payabfee paid on the same basis as if no action had taé@m under this
underthis chapter as a result of the death of the participant and $§6tion. The cost of the benefit shall be ajedlto the employer
estateis not reopened within Bonths after the department roti accountcredited under pab).
fiesthe estate that benefit is payable, the benefit shall be consid (e) Notwithstanding any other provision of the statutes any
ered irrevocably abandoned and shall be transferredhto accountsubject to this subsection mat the discretion of the
employeraccumulation reserve, unless the estate was the desigpartmentpe settled by any heigf a deceased participant or
natedbeneficiary under €0.02 (8) (a) 1. beneficiarymaking application, on a form approved by the depart

2m. If the estate was the designated beneficiary undér@ ment,certifying the names of any other persons not known by the
(8) (a) 1.and the estate is closed prior to the payment of benefifgplicants to be deceased and kndythe applicants to have an
payableunder this chapter asresult of death of the participantequalor superiorclaim to the account and certifying that the appli
andthe estate is not reopened within 6 months aftetiépartment cantshave no knowledge dfie whereabouts of any of the persons
notifies the estate that a benefit is payable, the department sgainamed.
pay the benefit to a beneficiary as determined undé0.92 (8) (f) Publication under p&fc) is not required if the present value
(a) 2. If the department is unable to locate any such beneficiarfy the benefit to which a person would have been entitled on
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attainmenbf age 70 is less than $100, in the calendar year of 198%rnalRevenue Code pursuant to any applicable federal regula
or, in each calendar year commencing after January 1, 1982, tibas or guidance adopted under the Internal Revenue Code.
applicableamount under this paragraph for the previous calendaristory: 1981 c. 96391; 1983 a. 2901985 a.182s.57; 1987 a. 3091989 a. 31
yearincreased by the salary index for that yaad ignoring any 218 1991 a. 141152 1995 a. 302414 1997 a. 35110, 125, 191, 237,1999 a. 162
fraction of adollar The provisions of this subsection apply 10 oe 2007 & 955000 . 2R180 dota e s 2052007 8. 13bs 1210
inactive accounts subject to thfgaragraph as if publication had cross-reference: See also €TF 52.20 Wis. adm. code.

beenmade in the year the person would have attained age 70. Thelimitation period under sub. (10) runs from the date on which benefitslare

culatedand paid to a plan participant. Bensoates]188 Ws. 2d 389525 N.w2d
(9) PAYMENTS OF BENEFITSTOMINORSAND INDIVIDUALS FOUND 578 (Ct App. 1004y, " * ?

INCOMPETENT. In anycase in which a benefit amount becomes Whateverefiect the Marital Property Act, ch. 766, may have with respect te prop

i indivi iudi i rty rights between spouses, it has rfeafon the Board’' determination of a benefi
phayglbleto a minor or t_O an InC(ijl}IIduﬁ.! adJUdlcadt?d mcorgpeten%i ry under ch. 40. JacksonEmployee TustFunds Board230 Ws. 2d 677602
the e.partmenmay walve gqar lanship prpcee INgs, an pay tfﬁg N.2d 543(Ct. App. 1999)98-3063
benefitto the person providing for or caring for the minarto Theboards consistent interpretation of “M& Mrs.” beneficiary designations as

i i relatingto the identity of the beneficiary on the date of the designation was reason

thespou.se or dqmestlc partnpqrent, or .Oth.er relatlve. by bIOOCIabIe. Jackson MEmployee Tust Funds Boar®30 Ws. 2d 677602 N.W2d 543(Ct.
or adoption providing for or caring fdhe individual adjudicated app 1999 98-3063

incompetent. Sub.(1) does not permit the division afdeferred compensation account pursuant

- , ot liied domestic relations ordePreiss vPreiss2000 WI App 185238 Wis.
(9m) Guarpians. An applicationfor a benefit, a designation s sea a1 N v o1 oe saar e oS VPreiss? pp 185238 Wis

of a beneficiary or any other document which has a long—ternman appeal to thdoard was an inadequate remedy under the facts of the case

effecton a persos’ rights and benefits under this chapter argfcausehe board does not have the statutory authority to award interest on delayed
enefitpayments based either on a clafmunjust enrichment or a takings claim

which requires a signature may be signed and filed gua_rdi_an underArt. I, s. 13. The doctrine of exhaustion of administrative remedies did not
of the estate when accompanied by a photocopy or facsimile ofeyirean appeal of the departmentlismissal othe claim to the board before filing
orderof guardianshipssued by a circuit court judge or a l,egiste@\/c_:oundactlon. FazmAD&apartment of Employeeadst Funds2002 WI App 127255
[ bate or aircuit court commissioner who is assigned the - o 02> 120 518 01-2595
In pro ” ; g An appeal to thdoard was an inadequate remedy under the facts of the case
authorityto issue such orders undeB51.73 (1) (g) becausehe board does not have the statutory authority to award interest on delayed
: i benefitpayments based either on a clafunjust enrichment or a takings claim

(10) L_lMITfL\TIONS ON CORRECT|ONS'_ Service credits grant_ed underArt. |, s. 13. The doctrine of exhaustion of administrative remedies did not
andcontribution, premium and benefit paymemtade under this requirean appeal of the departmendismissal ofhe claim to the board before filing
chapterare not subject to correction unless correction is reques@@_éUgdaggig;wlzﬁl\l/%z\zigfétomler12t5cg5E/Tf?onegrast liﬁndszoozdglo /82%277533

; ) . - irmed on other groun ,

or made prior to the end of 7 full calendar years after the date\%}j 2d 106 708 N.W2d 326 04-0064

thealleged error or January 1, 1987, whichever is,latdess the

allegederror is the result of fraud or unless another limitation ig 19 Rights preserved. (1) Rights exercised and benefits
specifically provided bystatute. This subsection does not prohibjccruedio an employee under this chapter for service rendered
correctionof purely clerical errors in reporting or recordit@  shallbe due as a contractual right astehll not be abrogated by
tributions, service and earnings. any subsequent legislative act. The right of the state to amend or

(11) AssumeDcoNSENT. The department, its employees, theepeal,by enactment of statutory changes, all or any part of this
fund, the employee trust fund board, the group insurance boatthpterat any time, howeveis reserved by the state and there
andthe deferred compensation board are held free from any lialsthall be no right to further accrual of benefits nor to future exercise
ity for any money retained or paidaccordance with this sectionof rights for service rendered after thieefive date of any amend
andthe employee, participant or beneficiary shall be assumedhtentor repeal deleting the statutory authorization for the benefits
haveassente@nd agreed to any disposition under this section of rights. This section shall nbe interpreted as preventing the
the money due. statefrom requiring forfeiture of specific rights ahenefits as a

(12) Court RevieEw. Notwithstanding s227.52 any action, conditionfor receiving subsequently enacted rights and benefits
decisionor determination of the board, thésabnsin retirement of equal or greater value to the participant.
board,the teachers retirement board, the grimsprance board or ~ (2) Any person, or if theperson dies prior to applying for a
the deferred compensation board in an administrative proceedlsgnefitthen anybeneficiary of that person, who is a participant in
shall be reviewable only by an action for certiorari in the circuthe Wisconsin retirement fund or a member of either dtee
court for Dane County thais commenced by any party to theteachersetirement system or the Milwaukee teachers retirement
administrativeproceeding, including the department, within 3@und on the day prior to January 1, 1982, and who becomes a par
daysafterthe date on which notice of the action, decision or deteicipating employee in the W§consin retirement systemmay
mination is mailed to that partsind any party to the certiorari pro requestprior to application for any benefit frothe system, that
ceedingamay appeal the decision of that court. the amount of and eligibility for benefits from theistonsin

(13) BENEFICIARY DESIGNATION. The department may not beretirementsystem be determined in accord with ldags in efect
requiredby a court orderor by any other action or proceeding, t®n that datebut the election shall be totally in lieu of any benefit
enforceor otherwise monitor the beneficiary designation specmountor eligibility provided by this act or any subsequent act.
fied in a qualified domestic relations order (2m) Any person who is a participant in thésabnsin retire

(14) ROLLOVERSTO OTHERRETIREMENTPLANS. If a participant mentsystem before March 9, 1984, and who is not subsequently
who is entitled to receive a lump sum payment or a monthly-an@participating employee in thei¥¢onsin retirement system shall
ity certain under €10.24 (1) (f)for which the participant has speci continueto have the amount of, and eligibility fahe persons
fied a term of less than 120 months or an annuity certain of ldgnefitsdetermined in accordance with the statutesf@ct on the
than 10 yearsn duration from the \lconsin retirement system datethe person terminated aparticipating employee in theisv
andwho has an account established under any other retireme@ftsinretirement system, buhe form of payment, processing
plan locatedin the United States so directs in writing, on a formroceduresand accounting controls shall be determined in
prescribedby the department, the department shall pay the lurgcordancevith this chapter
sum payment or the monthly annuity directly to pleticipants (3) Any person who is a participant in theisgbnsin retire
accountunder that other retirement plan for credit under that othmentfund or a member of either the state teachers retirement sys
retirementplan. The department shall cease paymenthef temor the Milwaukee teachers retirement fund prior to January 1,
monthly annuity payments to the annuitanéiccount under the 1982, and who does not subsequently become a participating
otherretirement plamwithin 30 days of the written request of theemployee in the Wgconsin retirement system, shall continue,
annuitantor written notice of the annuitastdeath. This subsec exceptas provided in £10.08 (8) to have the amount of and eligi
tion shall be applied in compliance with sectitiii (a) (31) ofthe bility for the persors benefits determined in accord with the-stat
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utesin effect on the date the person terminated as a participatipgntsof theWisconsin retirement system may not be used to pay
employeein the Wsconsin retirement fund or as an active menbenefitincreases.
ber of the state teachers retirement system or Milwaukee teachersstory: 1981 c. 961983 a. 1411987 a. 403.256 1989 a. 56359, 1997 a. 26

. P 2013a. 20
retlremenn‘und, but thel fOI’tI;n lCI)f payme_nt, prpcessmgcegjﬁr%s_ All participants who have benefits accrued are protected by sub. (1) from the abro
andaccounting controls shall letermined in accord with this gationof those benefits unless the benefits are replaced by benefits of equal or greater
chapter, value. Statutory changes to ch. 40 may be made as long as accrued benefits are not

h hall ibl ﬁke)rogated.Nonstatutory distributionmade by1999 Ws. Act 11 did not abrogate

(4) (@) The department shall assume, and be responsible ¥afruedsenefits nor did they violate the constitutional protections against the taking
all authority previously exercised by village or cityicfls rela  of propertyor impairment of contract. latonsin Professional Police Association,
tive to pension funds and benefits pI’OVidEd und6ﬂ£65 1975 Inc. v. Lightbourn,2001 WI 59 243 Wis. 2d 512627 N.W2d 8Q 99-3297

stats.,and s. 62.13 (9), (9a) and (10), 1975 stats., except the gov

erningbody of the employer shall exercibee authority provided SUBCHAPTERII
underthe first sentence of 62.13 (9) (c) 3.1975 stats.
(b) The liabilities of each pension fund terminatecchgpter WISCONSIN RETIREMENT SYSTEM

182,laws of 1977 shall be accounted for and paid by thisatn-
sin retirement system in accord with procedures set forth in t#6.20 Creation. A Wisconsin retiremensystem is created,
subsection. including the benefits provided by this subchaptitre disability

(c) Each employee subject to p@y) shall make contributions annuitiesprovided by s40.63and the deatbene_flts provided by ’
to the Wisconsinretirement system in an amount equal to 4% &6-40.71and40.73 For purposes of determining an emplogee
salary. eligibility for social security coverage ontiie former stateeach

(d) Each employer &cted by thisubsection shall reimburse €S retirement systenand Milwaukee teachers retirement fund
theWisconsin retirement system for all payments made under dthe local police and fire pension funds established under s.
(f) or(g) as a resulbf employment with that employePayments '65((11)' (6)139% (73‘ t1975h5tﬁ‘ts" at_nd S. ,[62'bl3 ©) (‘?()ﬁgg"’g a't“d (10)
madeunder s40.27are not included as payments for which thg)t.an (g%é " sba tsf S ﬁ‘ t(;]on Inue to ‘ih(?odr;' BEp t(a e
Wisconsinretirement system is to be reimbursed. The reimburs& mimer: ystems ut' or?_ o ]?;hpqgggse_s Bt' nsin ﬁ |red
mentsdue from the employer under this paragraph shallfisetof mgn sy§ Eg]l's g fg;'mﬁ '022; astonsin retirement fund.
by application of contributions made under. e, applied by the ~ iStor: c. 961987 a. 403.

departmentt times determined by it, and by any contributiongg 21 Participating employers. (1) Any employer shall be
madeunder s41.60 (2) (a) land2., 1977 stats., which have notincjyded within and thereafter subject to the provisions of tise W
beenapplied prior to January 1, 1982. consin retirement system by so electing, through adoption of a res
(e) All amounts due under this subsection shall be paid olution by the governing body of the employeif the official
accordancevith procedures established by the department.  noticeof election to be included has been receigthe depart
() Each benefit being paid under6d..65 1975 stats., or s. menton or before November 15 théegftive date of participation
62.13(9), (9a) or (10), 1975 stats., on March 30, 1978, shall i8é the employer shall be the ensuing January 1. If the department
continuedin full force and ect, on the terms and conditionsreceivesthe notice of election after November 15 thieafve
under which the benefit was originally granted, regardless dfateshall be the January 1 after the ensuing January 1.
whetherthe granting was iaccordance with the law then irfiesft, (Im) Notwithstandingsub.(1), if the governing body of a fed
but after January 1, 1982 each benefit shall be paid by tbeoW/ eratedpublic library system, established unde#3.19 whose
sin retirement system and if all or a portion of the benefit was farritory lies within a single county with a population of 500,000
accordwith the law then in éfct, that portion othe benefit shall or more adopts a resolution to become a participagingloyer
be subject to s40.27 (1) No supplemental benefit shall be paidhe effective date shall be June 1, 1994.
unders.40.27 (1)with respect to any portion of a benefit which (2) Any employer who elected or was requirecptuticipate
wasnot granted in accordance with the law then facf in theWisconsin retirement fund under4s..05 1979 stats., shall
(9) After January 1, 1982, each member of a pension fuhd included in the W§consin retirement system on the same basis
createdunder s61.65 1975 stats.or s. 62.13 (9), (9a) or (10), asthe employer was included in theidsbnsin retirement fund.
1975stats., who was an actively employed member offthrat (3) Every employer authorized by law to employ or pay the
on March 30, 1978, shall continue to have benefits and obligatigeariesof teachers, who is not otherwise a participatingployey
determinedin accordance with the applicable provisions of $s a participating employer with respetct teacher employees
61.65 1975 stats., or s. 62.13 (9), (9a) or (10), 1975 statpaimlit only.
by the Wisconsin retirement system, except that for any member (3m) A city-county health department that is established
whose employment terminates after Mag;t1984, the monthly unders.251.02 (1m)that is subject to £51.02 (1r) and that is
pensionshall equal 55% of the membemonthly compensation. not otherwise a participating employeis a participating
The provisions of s40.23 (1) (f)relating to compulsory retife employerwith respect to its employees who are included in-a col
mentshall not apply to those actively employed members.  |ective bagaining unit for which a representative is recognized or
(h) This subsection does not apply to any pension fund opeertified under subchlV of ch. 111 and is not required to adopt
atedby a 1st class city in accordance witl62.13 (10) (h)1975 a resolution electing to participate in theisébnsinretirement
stats. systemor provide notice of such election to the department under
(5) Forthe purpose of complying with sectiet9l (a) (7) of Sub.(1).
the Internal Revenue Code, a participant shall be g&@ent (4) Every city or village which was subject toGd.65 1975
vestedin, and have a nonforfeitable right to, his or her retiremesitats.,and s.62.13 1975 stats., on or before March 30, 1978,
benefitsupon attainingeligibility for the retirement benefits. A excepta city of the 1st class, which is not otherwiggticipating
participantshall also be 100 percent vested in, and have a ronfemployer,is a participating employer but onlyith respect to
feitableright to, his or her accumulated employee contributions aresentand future employees @b police and fire departments
all times. In the event of a termination of, or a complete discospecifiedby s. 61.65 (6) and (7), 1975 stats., angs13 (9) (e),
tinuanceof employer contributions to the i¥¢onsin retirement (9a)and (10) (f) and (g), 1975 stats.
system, a participant shall be 100 peroezgted in, and have a  (5) Wheneverany employer is created, the territory of which
nonforfeitableright to, his or heaccrued retirement benefits. Allincludesmore than one-half of tHast assessed valuation of an
such benefits are nonforfeitable to the exfantled. For the pur employer which at the time of creation was a participating
poseof complying with sectiod01 (a) (8) of the Internal Revenueemployeron a basis other than that specified in $8)por (4) and
Code,any forfeitures of benefitsy participants or former partici the employer so createassumes the functions and responsibili
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tiesof the previous employer with respect to the terrjtthvgn the larly enrolled as a student and is attending classes to perform ser
employer so created shall automatically be a participatingicesincidental to the persamtourse of study at that school or
employerfrom its inception, but no prior service credits shall educationsystem.

proyidedfor any personnel Of the gmployel’ Url]less the new partICI (gm) The empioyee is |n|t|a||y empioyed by a participating
patingemployer adopts a resolution as provided in §lb.1fa  employeron or afterApril 23, 1992, is under the age of 20 and is

resolutionis adopted, no employee shall receive prior servi¢gqgylarly enrolled,or is expected to be regularly enrolled, as a
creditfor any period of service which waseviously covered by fyjl—time student in a school, as defined i1$8.257 (1) (d)

aretirement system. . . . . (h) Theemployee is teaching while on leave from an educa
_(6) (&) Any employer electing tbe included within the provi 4] institution not a part athe University of Visconsin System,
sionsof the Wsconsin retirement system awcordance with this it 1he person is a visiting professeisiting associate professor
sectionmay |n0the reosolutl(())n an(g in the certifigotice of election yisiing assistant professor or visiting lecturer at the university and
recognizel00%, 75%, 50%, 25% or none of the pueeditable ¢ 1o employment at the university is all within 12 consecutive
serviceof its employees eamed by the employees vemiiployed .5 enqamonths. If the employment at the university is continued
by the employerif the same percentage of each empla&y/pEOr oy ondthe 12-month period the person shatlthe start of the
creditableservice is recog”'zed- . . 13th consecutiveealendar month of employment, come under the
(b) Any employer which recognizes less thanohlthe prior  systemfor future service.
creditable service of its employees under péa) may adopt

anothemesolution as provided in this section, increasingefmh () The employee contributes to the employee retirement sys

persorwho is still a participating employee on théeefive date temof the county of Milwaukee if the person was contributing to

of the increase determined under this section, the percenttinge Oihat.system on September 10, 1959. i i
employee’sprior creditable service which is recognized to ohe () The employee is employed by a transportation system in a
the higher levels provided by pdg) provided the accumulated Positionthat is excluded from the i€onsin retirement system
percentageloes not exceed 100%. andis included in another retirement system undé6s1023

(c) Whenever the percentage of recognized pieditable (k) The employee is eligibl® receive similar benefits from
serviceis increased as provided in @), the employecontribu ~ any other state covering the same service and earnings.
tionscomputed under 40.05 (2)shall be increased to reflect the (L) The employee is employed by a participating employer
value of the increasegrior creditable service being grantedafterthe person becomes an annuitant, unlessehdce is after
amortizedover the remainder d¢he funding period provided for the annuity is suspended unde#8.26

prior creditable service costs of that employer (m) Notwithstanding sub(3m), the employee was formerly

383'%’5{1 21981 c. 961987 a. 3091987 a. 40%.256 1989 a. 562591993 2. employedby MilwaukeeCounty is a state employee described in
Sub.(4) limits prospective mandatoryi¥¢onsin Retirement System coverage 5'49'8_25 (4)or(5) 0r49.826 (4) _and is a covered employee under

presentand future police and firefighter employees of cities and villages that hHae retirement system established undeeapter201, laws of

‘l\)/loallir%%%q.(,j :flige;ig;tserp\e{\tn;pclfgne'e;included in thésebnsin Retiremerfeund priorto 1937, pursuant to $49.825 (4) (clor (5) (C) or .49.826 (4) (c)

(2m) An employee who was a participating employee before
40.22 Participating employees. (1) Except as provided in July l, 20]1,Wh0 IS not _expected to work at least one-third of
sub.(2), each employee currently in the service of, and receiviMfiatis considered full-time employment by the department, as
earningsfrom, astate agency or other participating employer sh&lEterminedy rule, and who is not otherwise excluded under sub.
be included within the provisions of thegsbnsin retirement sys (2) from becoming a participating employee sit@tome a par
temas a participating employee of that state agency or participégipatingemployee if he or shis subsequently employed by the
ing employer stateagency or other participating employer either of the fol

(2) No person may be included within, or receive benefit§Wing periods: _ _ _
from, the Wisconsin retirement system for any service if any of the (a) At least one year for at least one-third of what is considered
following conditions apply: full-time employment by the department, as determined by rule,

(a) Except as provided in suf2m), the employee was a partic ©F for an educational support personnel employee, at least one
ipating employee before July 2011, and is not expected to workyearfor at least one-third of what is considered full-time employ
atleast one-third of what is considered full-time employment yentfor a teacher
the department, as determined by rule. (b) Atleast 600 hours in the immediately preceding 12-month

(am) Except as provideih sub.(2r), the employee was ini period.
tially employed by a participating employer on or after July 1, (2r) An employee who was initially employéy a participat
2011,andis not expected to work at least two-thirds of what isg employer on or after July 1, 20who is not expected to work
consideredfull-time employment by the department, as deteatleast two-thirds of what is considered full-time employment by
minedby rule. the department, as determined by rule, and who is not otherwise

(b) The employes’expected duratioof employment is less excludedunder sub(2) from becoming a participating employee
thanone year shallbecome a participating employee if. he or sheulssequently

(c) The employee is excluded from participation bga21 €mployedby the state agency or othmarticipating employer for
(3) or (4). eitherof the following periods:

(d) The employee is subject to4€.19 (4)provided that con (&) At least one year for at least two-thirds of whatassid
tributionsand benefits shable paid as provided by that subseceredfull-time employment by the departmeas determined by
tion. rule, or, for an educational support personagiployee, at least

(e) The employee is subjectaccontract involving the furnish Oneéyear for at least two—-thirds of what is considered full-time
ing by the person of more than the persquérsonal services. ©mploymentfor a teacher _ _ _ _

(f) Theemployee is a member of a retirement system of a 1st(b) At least 1,200 hours in the immediately preceding
classcity and wasan employee of a technical college district2-monthperiod. 3 o
createdunder ch38 on the date the district was created. (3) A person who qualifies as a participating employee shall

(g) The empioyee is appointed by the university unmlg_g beincluded W|th|n, and shall be SubjeCt tO, thes®dnsin retire
or by the University of Wsconsin Hospitaland Clinics Author ment system ééctive on one of the following dates:
ity, as a student assistant or employee in training or is appointeda) The employes efective date of participation if the person
by a school or other education system in which the person is reanemployee of that employer on the empldy@fective date
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andhasmet all requirements for inclusion on or prior to thé¢@f or her current, and any future, part-time service as an eleéited of
tive date. cial. Any election under this paragraph is irrevocable andds-ef

(b) 1. The first day after Comp|etion of one year of emp]o)ﬂve beginning the day after the date of election_. Notwithstanding
ment for at least one-third of what is considered full-tim@ar. (&), any participant who elects under this paragraph may
employmenty the department, as determined by rule, if the pdgceivea retirement annuity for all service under the fund credited

sonbecomes a participating employee under £2im) after the t0 the participant to the date hesbre elects. The date a participant
employer'seffective date of participation. electsunder this paragraph is deemed to be the date of separation

2. The first day after completion of one year of employmetfﬁom the last participating employer by which that participant was
for at least two—thirds of what is considered full-tiemploy ~ cmPloyed. _
ment by the department, as determined by rule, if the person 3. No participant who electsnder subd2. may have his or
becomesa participating employee under suf2r) after the herannuity suspended under49.26 (1)because of earnings

employer'seffective date of participation. receivedfor any part—time services as an electditial.
(c) The first day of employment if the person is a participating (0) Except as provided in pgbm), all retirementannuities
employeenot covered under pgg) or (b). shall be efective on the day following, or on the first day of a

dnonthfollowing, the date ofeparation from the last participating

(8m) Any employee who becomes a participating employ ployerby which the participant was employed, as specified by

shallcontinue to be a participating employee notwithstanding SLﬁjlg participant in the written application for the annuijowever

(2) ()or (b) for periods of subsequent employmith that state the date shall not be more than 90 days prior to the date of receipt

agencyor other participating employer unless gm@ployment o - .
with the state agency or other participating employer is termina{gothe application by the department. The participant may specify
for 12 or more consecutive calendar months or untass atadditional contribution accumulations shall betapplied to

- ] provide an annuity until a subsequent application is filed for an
iomgl??yeerecelves a benefit under 40.23 40.25 (1)or (2) or annuityto be paid from the additional contribution accumulations.

. The subsequent application shall be made as specified under sub.
(4) Forpurposes of $40.02 (25) a person who is employed (4 o the department shall automatically distributeabeums

by a state agency shall be deemedhave become a state|zieqadditional contribution accumulations as a lump sum.
employeeon the date the person becomes a participating state

S0/ Mo amcyee 7 b hed e fy o oo b o passpe oo 55 o ey

o . disability insurance benefits is disapproved under rptesnut

(5) A determination as to whether an employeerhetsor will  gatedby the department, the date which would have been the
meet the actual or anticipated performance of duty or Othgﬁective date for the insurance benefits shall be the retirement
requirementsof this section shall be made by the employer ignnyjtyefiective date if requested by the applicant within 60 days
accordancavith rules of the department. The department may k¥ the ‘disapproval oiif the disapproval is appealed, within 60
rule identify circumstancesnd establish procedures under Wh'CBaysof the final disposition of the appeal.

eligibility for participation shall be baseth combined emplay (c) No application specifying an annuityfeétive date later

mentwhen a person 1s employed by 2 or more employ_ers. than60 days after the date of its receipt by the departmentxhall

(6) Notwithstandingsubs. (1), (2), (3), (4) and (5), if an  acceptedunless the participant files the application on or after
employee’semployment with an employer terminates afer janyaryl of the calendar year in which the participant attains the
periodof service of less than 30 calendar days, the employee iSageof 69.5 years specifying an annuitjegtive date that begins
eligible for retirement coverage for that period of service. Th[§ef0reApri| 1 of the calendar year following the calendar year in
(s:;lbiectaon?]hzﬁll nto';éap:ply to e:nploy‘ml_eryé_:;tov?req undeb. \yhich the participant attains the age of 70.5 years.

M) and shafl not a&ct an employes eligibility for insurance (d) Notwithstanding pafc), an application for an annuity to
coverageor that period of service. be effective on the day following termination of employment may

History: 1981 c. 96386, 1989 a. 131991 a. 1521993 a. 3991995 a. 2161997 - X ) -
2,69, 1101999 a. 156.672 2001 a. 1042009 a. 1528, 2011 a. 322013 a. 20  Defiled up to 90 days prior to the employeanticipated termina

tion date. The anticipated termination date shall be stated in the

40.23 Retirement annuities. (1) (a) Except as provided in applicationand the department shall not make an anmagyment
par.(am), anyparticipant who has attained age 55, and any proté{f‘t'l the employee has terminated. The department shall reject
tive occupation participant who has attained age 50, on or bef8fty application that is filed more than 90 days prior to the employ
the annuityeffective date shall be entitled to a retirement annuif§€ Stermination date.
in accordance with the actuarial tables ifeeffon the dective (e) Whenever it is determined that an annuifg&fve date is
dateof the annuity if the participant submits an applicatioreforincorrect,the annuity ééctive date shall be corrected and any
retirementannuity on a form furnished by tidepartment and all relatedcomputational and payment adjustments shall be made.
of the following apply: (f) Any participating employee mdoe retired by the employer

1. The participanis separated, regardless of cause, and caifter attainment of the employaehormalretirement date, under
tinues to be separated until the annuifgeifve date, the date 30 policiesestablished or agreed to by the emplpgzcept:
daysafter the application is received by the department atdte 1. As prohibited by federal law or bykl1.33
30days after separation, whichevefater from all employment 2. Each elected fitial's and each shefis employment shall
meetingthe qualifications for inclusion specified $140.22for  pecontinued to the end of thefiofal’s or sherif' s term of ofice
any participating employer andto the end of each subsequent term fi€@to which elected.

2. The participant is not on authorized leave of absence from 4. Any emp|0yer maym a collective b@a”’“ng agreement‘
any participating employer limit its right to require retirement.

(am) 1. Inthis paragraph “part-time service” is servicain  (2) Exceptas provided in 10.19 (2) this subsection applies
position normally requiring actual performance of duty duringnly to participants who are not participating employees after
fewerthan 1,044 hours per calendar year March9, 1984. The retirement annuity in the normal faimall

2. Any participant who has attained age 55 and isfzopar  bean annuity payablfor the life of the annuitant with a guarantee
ticipantbecause of employment other than part-time service ascdi®0 monthly payments. Except as provided in &ibthe initial
electedofficial and who is also a participating employee becauseonthly amount of the normal form annuity shall be the amount
of part-time service as an electefia®l may, after termination which, when added to the OASDHI benefit, equals 85% of the par
of all covered employment other than service as a part-titigpant’s final averageearnings plus the amount which can be
electedofficial, waive further participation under the fund fos  providedunder pars(a) and(c) andadjusted under parg&) and
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(e) or, if less, shall be in the monthly amount equal to the sum of (¢) The annuity which can be provided from a sum equal to 200
theamounts determined under pdes, (b) and(c) as modified by percentof the excess accruing after June 30, 1966, for tepeher
pars.(d) and(e) and in accordanceith the actuarial tables in ticipants,or December 31, 1965, for all other participants, of the
effecton the annuity ééctive date. participant'srequired contribution accumulation reserved dor

(a) The annuity which can be provided from a sum equal ¥@riable annuity over theamount to which the contributions
200%of the excess accruirajter June 30, 1966, for teacher-parwould have accumulated at the core annuity divisiéectie rate
ticipants,or December 31, 1965, for all other participants, of thHEnot so reserved. If the participaniequired contribution aceu
participant’srequired contribution accumulation reserved dor mulationreserved for a variable annuity is less than the amount to
variable annuity over theamount to which the contributionsWhichthe contributions would have accumulated at the aone
would have accumulated if not so reservdtithe participang ity division effective rate if not reserved, the annuity shall be
requiredcontribution accumulation reserved for a variaeu reducedoy the amount which could be provided by a sum equal
ity is less than the amount to which the contributions would hat@&200 percent of the deficiency
accumulatedf not so reserved, the annuity shall be reduced by the (d) The amount, if anwhich can be provided by accumulated
amountwhich could be provided by a suegual to 200% of the employeeand employer additional contributions credited to the
deficiency. participant’saccount.

(b) A monthly annuity in the normal form computed on the (e) A monthly annuity in the normal form computed on the
basisof the participans final average earnings and creditable sebasisof the participans final average earnings and creditable ser
vice, if the annuity becomesfedtive on or after the normal retire vice, if the annuity becomesfedtive on or after the normal retire
ment date of the participamigtermined by multiplying the partic ment date of the participamtetermined by multiplying the partic
ipant’s final average earnings bthe participant creditable ipant's final average earnings bthe participans creditable

serviceand the following applicable percentage: serviceand the following applicable percentage:
1. For each participarfor creditable service of a type not 1. For each participarfor creditable service of a type not
otherwisespecified in this paragraph, 1.3%. otherwisespecified in this paragraph that is performed before Jan

2. For eachparticipant for creditable service as an electedary 1, 2000,1.765%; for suctcreditable service that is per
official and for executive service, defined under $10.02 (31) formedon or after January 1, 2000, 1.6%.
1985stats., 1.8%. 2. For eachparticipant for creditable service as an elected
3. For each participant, subject ti@lds Il and XVIII of the official or as an executive participating employee thagbes
federal social security act, for service as a protective occupatformedbefore January 1, 2000, 2.165%; for such creditable ser
participant,1.8%. vice that is performedn or after January 1, 2000, but before June
4. For each participant not subject it€B Il and XVIIl of the 29,2011, 2%; and for such creditable service thaierformed on
federalsocial security act, for service as a protective occupati6hafter June 29, 201 1.6%.
participant,2.3%. 3. For each participarsubject to titles Il and XVIII of the fed
(c) The amount, if anwhich can be provided by accumulateceral _S_ocial Sec_urity Act, for service as a protective occupation
employeeand employer additional contributions credited to thearticipantthat is performed before January 1, 2000, 2.165%); for
participant’saccount. such creditable service that is performed on or after Janu
(d) If the annuity dective date is prior to the normal retiremengy 1, 20002%.
dateof the participant, the annuity amount computed under par 4. For each participant not subjésttitles Il and XVIII of the
(b) shall be reduced, as recommended by the actuary &@&deralSocial Security Act, foservice as a protective occupation
approvedby the board, by @ercentage or percentages of th@articipant thats performed before January 1, 2000, 2.665%; for
amountof the annuityfor each month and any major portion of guch creditable service that is performed on or after Janu
month between the &ctive date of the annuity and the particiary 1, 20002.5%.

pant'snormal retirement date. (em) 1. For the purpose of determining the applicable percent
(e) The amount of the annuitomputed under pafb) shall agerate under page), all of the following shall apply:
bereduced by the amounts, determined undé2.244 (4) (bxnd a. Any creditable service forfeited by a participating

(c), 1979 stats., s12.246 (1) (e)1979 stats., €12.77 (3) (b)Jand employeebefore January 1, 2000, and which is subsequently
(c), 1979 stats., and 42.79 (1) (e)1979 stats., for those teachereestablishedby the participating employee under6.285 (2)
participantsspecified in those sections. (a), shall be considered thave been performed before Janu
(2m) Thefollowing provisions apply only to participants whoary 1, 2000.
areparticipating employees after March 9, 1984: b. Any creditable service received unde#8.285 (2) (b)
(a) The retirement annuity in the normal form is a straight lifehich is based on service performed before January 1, 2000, shall
annuity payable for the life of the annuitant. be considered to have been performed before January 1, 2000.

(b) Except as provided in 40.26 subject to the limitations c. Any creditable military service received undet&02 (15)
undersection415 of the Internal Revenue Codhbe initial amount (c), which is based on creditable service performed before Janu
of the normal form annuity shall be amount equal to 70%, or ary 1, 2000shall be considered to habeen performed before
65% for participantsvhose formula rate is determined under padanuary 1, 2000.

(e) 3. or 85% for participants whose formula rate is determined 2. This paragraph shall only apply to participants who are par
underpatr (e) 4, of the participans final average earnings plus thejcipating employees on or after January 1, 2000.

amountwhich can be provided under pafs) and(d) or, if less, (er) For a participant who initially becomes a participating
shallbe in the monthly amount equal to the sum of the amo“%ployeeon or after July 1, 2a1 the following shall apply:

determinedunder pars(c), (d) and(e) as modified bypar (f) and L . .
in accordance Witph tsh(e)a(ct)uaria(l t)ables ifeetf on thea(n)nuity 5. Ifthe participant haless than 5 years of creditable service,
5{}@ annuity amount under pde) shall be 0.

effectivedate. If the participant has creditable service under b X ! ) )
par. (e) 4_andanothe[category under pd@), the percent apphed (f) 1. Ifthe annUI_ty_ déctive datds before the normal retire
underthis paragraph shall be determinednyitiplying the per mentdate of the participant, the annuity amount computed under
centthat each type of creditable service is of the participeotal  Par.(e) shall be reduced by 0.4% for each full month, and for each
creditableservice by 85% and 65% or 70%, respectjvaiyg adel  partial month including at least 15 days, before the participant’
ing the resultsexcept that the resulting benefit may not be leg¥rmalretirement date, except as provided in sud 4.

thanthe amount of the normal form annuity that could be paid 2. For a participanivho terminates covered employment on
basedsolely on the creditable service under. gy 4. or after July 1, 1990, and whose annuity is computed under par
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(e)1.or2., the 0.4% reduction of the annuity amount under subd. (b) In the calendar year immediately preceding the calendar
1. shall be reduced by subtracting from the Oa##@amount equal yearof a participans required beginning date, if the department
to 0.001L11% for each month of creditable service, except as pmistributes the amount that is credited to the account of a partici
videdin subds3. and4. pant under the Wconsin retirement system aform other than

3. Subdivisior2. shall not apply to those months specified i@sa lump sum payment, the department, subijectl require
subd.l. thatprecede the date on which the participant attains theentsunder the Internal Revenue Code, shall calculate the dis
ageof 57. tribution to the participant according to one of the following:

4. The resulting percentage by which #reuity amount is 1. The life of a participant if the annuity is in the form of
reducedunder subd2. may not be less than zero. ajoint andsurvivor annuitythe joint lives of the participant and
(fm) Notwithstanding s40.02 (17) (intro.)for purposes of the named survivor
determiningcreditable service under pdf) 2., a participans 2. For an annuity authorized unde#8.24 (1) (f) a term cer
amountof creditable service iany annual earnings period shaltain not to exceed the life expectancy of the participanif tne
betreated as the amount of creditable service that a teacher wauiduityis in the form of a joint and survivor annyjitige joint life
earnfor that annual earnings periodo e eligible for the treat expectanciesf the participant and the named survivor
mentprovided by this paragraph, the participant must have eamnedc) |f a participant during the calendar year in which he or she
only a partial year of creditable service in at least 5 of the 10 anngghins69.5 years, or the alternate payee dutitregcalendar year
earnings periods immediately preceding the annual earningsyhichthe participant attains 69.5 years, does not apply before
periodin which the participant terminated covered employmentecember31 in that year for a distributiosf the amount that is
This paragraph does not apply to service credited undX.82 (egjtedto the account of a participant undtee Wsconsin retire
(15). mentsystem, the department shall begifiective the following
(9) The employer may pay to the department part or all of thgnuary 1anautomatic distribution to the participant or alternate
costs of the actuarial reduction ap_pllcable to a participatingayeein theform of an annuity specified under4€.24 (1) (c)or
employeeunder par(f), and the actuarial reduction for the amoursdetermined by the department by rule. If the department makes
paid may not be applied under (g8, if all of the following condi  an automatic distribution under this paragraph, bieaeficiary
tionsare met: designatiorfiled with the department before the date on which the
1. The employer has elected to pay part or all of the costsdefpartment begins the automatic distribution isomgerapplica
the required actuarial reduction, the action feative after June ble under ss40.71and40.73 Unless the participant or alternate
30,1990, and the employer has not taken any attioescind the payee files a subsequent beneficiary designation with the depart
election. mentafter the date on which the department begins the automatic
2. The participant voluntarily terminates employment witklistribution, the department shall pay any death benefit as pro
the employer after June 30, 1990, and after the employer eledtded under s40.02 (8) (a) 2.
undersubd.1. (d) If a participant dies after the department begins to distribute
3. The employer pays to the department théedihce, as theamount that is credited to the account of a participant under the
determinedby the department, between the actuarial cost of thidisconsinretirement system, but before the entire amount in the
annuity which would have been paid if the employer had naiccounthas been distributed, the department shall distribute the
electedunder subdl. and the actuarial cost of the annuity payremainingportion of the account at least as rapidly as is provided
able. The amount so paid shall be credited as employer curi@nthe manner of distribution selected by the participant. If the
servicecontributions under €0.05 (2) (a)and shall be included beneficiarydoes not apply to the department to continue the dis
with the first payment made unden$.05 (2)after thedepartment  tribution, within a period specified by rule, the departmemall
notifiesthe employer of the amount due. pay the remaining distribution to the beneficiary as a lump sum.

(3) (a) Except as provided in pafb), the initial monthly  (e) 1. Subject to subdg. to 4. and section 401 (a) (9) of the
amountof any retirement annuity in the normal form shall not beiternalRevenue Code, if participant dies before the distribution
lessthan the money purchase annuitiich can be provided by of henefits has commenced and the participargheficiary is the
applyingthe sum of the participastaccumulated additionahd  spouseor domestic partnethe department shablegin the dis
requiredcontributions, including interest credited to #w@umu  tribution within 5 years after the date of the participsuieath.
lations, plus an amourfrom the employer accumulation reserve - g hiact to sectiofi01 (a) (9) of the Internal Revenue Code
equalto thepartlupants_ acpumulated required contributions, Iesisr the spouse or domestartner files a subsequent beneficiar)’/
any accumulatectontributions to purchase other govemment%’esignation/vith the department, the payment of thstribution

serviceunder s40.25 (7) 2001 stats., or 40.285 (2) (bYo fund : . ; -
LS . - may be deferred until the January 1 of the year in which the partici
theannuity in accordance with the actuarial tablesfieceébn the pantwould have attained the age of 70.5 years.

annuity effective date. . .
3. Subject to sectiof01 (a) (9) of the Internal Revenue Code,

(b) For a participant who initially becomes a participatinﬁ . T
: the spouse or domestic partner doesapply for a distribution,
employeeon or after July 1, 201 the following shall apply for the distribution shall begin as an automatistribution as pro

purposef calcglgtmg a money purchase annuny.under(paar. vided under subdL. or under par(c), whichever distribution date
5. If the participant hakess than 5 years of creditable semcqf earlier
a

E)he amount from themployer accumulation reserve shall equ 4. Subject to sectiof01 (a) (9) of the Internal Revenue Code,
' . . if the spouse or domestic partner dies, but has designated a new
(4) (&) Subject to all requirements under secdon (a) (9) of beneficiarythe birth date of the spouse or domestic partner shall

the Internal Revenue Codand federal regulations applicable t o ; L
that section, which relate to a governmental plan, as defineéjIO tl;SEd for the purposes of determining the required beginning

sectiord14(d) of the InternaRevenue Code, the department shal . .
distributeto theparticipant the entire amount that is credited to the - The department shall specify by rule all procedures relating
account of a participant under thésabnsin retirement system not0 an automatic distribution to the spouse or domestic partner
laterthan the required beginning date, unless the department dideserules shall comply with the Internal Revenue Code.
tributesthis amounts an annuity or in more than one payment. (f) If a participant dies before the distribution of benefits has
If the department distributes tkimount as an annuity or in morecommencednd the beneficiary cannot delay the autonedie
thanone payment, the department shall begin the distribution mentof benefits under sectiatd1 (a) (9) of the InterndRevenue
laterthan the required beginning date. Code,the beneficiary shall do one of the following:

2011-12 Wisconsin Statutes updated though 2013 W is. Act 57 and all Supreme Court Orders entered before November 15, 2013.
Published and certified under s. 35.18. Changes ef fective after November 15, 2013 are designated by NOTES. (Published
11-16-13)


https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(e)1.
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(e)2.
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(f)1.
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(f)3.
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(f)4.
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(f)2.
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(f)1.
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(f)2.
https://docs.legis.wisconsin.gov/document/statutes/40.02(17)(intro.)
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(f)2.
https://docs.legis.wisconsin.gov/document/statutes/40.02(15)
https://docs.legis.wisconsin.gov/document/statutes/40.02(15)
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(f)
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(f)
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(g)1.
https://docs.legis.wisconsin.gov/document/statutes/40.23(2m)(g)1.
https://docs.legis.wisconsin.gov/document/statutes/40.05(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.05(2)
https://docs.legis.wisconsin.gov/document/statutes/40.23(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/40.25(7)
https://docs.legis.wisconsin.gov/document/statutes/40.285(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/40.23(3)(a)
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20401
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20414
https://docs.legis.wisconsin.gov/document/statutes/40.24(1)(f)
https://docs.legis.wisconsin.gov/document/statutes/40.24(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/40.71
https://docs.legis.wisconsin.gov/document/statutes/40.73
https://docs.legis.wisconsin.gov/document/statutes/40.02(8)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/40.23(4)(e)2.
https://docs.legis.wisconsin.gov/document/statutes/40.23(4)(e)4.
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20401
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20401
https://docs.legis.wisconsin.gov/document/statutes/40.23(4)(e)1.
https://docs.legis.wisconsin.gov/document/statutes/40.23(4)(c)
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20401
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20401

Updated2011-12 Wis. Stats. Published and certified under s. 35.18. November 16, 2013.

33 Updated 11-12Wis. Stats. PUBLIC EMPLOYEE TRUST FUND 40.24

1. Electa lump sum payment by December 31 of the 5th caly certain is at least equal to the minimum amount established
endaryear after the date of the participandeath. unders. 40.25 (1) (a) Subject to the period of distribution

2. Elect an annuity benefit, not to exceed his or her life expg€quiredunder s40.23 (4) (b) 2.the number of months specified
tancy,by December 31 of the calendar year after the date of tfeallnot exceed 180 and shall not be less than 24. If the death of
participant’'sdeath. the annu_ite_mt occurs prior to t@(piratio_n of the certain period,

(g) Nothing in this subsection shall be construed to carate theremaining payments shall be made in accordance with&3
benefit,lump sum payment option or form of annuity not othe2) Without regard to any other annuity paymepayable to the
wise expressly provided for in this subchapter beneficiary. An annuity under this paragraph may be initiated

h) Death and disability benefits provided under this chaptRiO" 0 any other annuitgmount provided under this subchapter
are(lir)nited by the incidenta{)enefit rulgunder sectiof01 (a) (9) P gndprlor to age 55 if all other qualifications for receiving an annu
(G) of the Internal Revenue Code ampblicable federal regula ity payment are mgt. . . .

tionsand guidance adopted under the Internal Revenue Code. (9) Any one optional life annuity form provided by rule.

(i) Distributions of benefits shatbnform to a reasonable and  (2) The department maynodify any optional annuity form
goodfaith interpretation of sectio#01 (a) (9) ofthe Internal Rev ~ Prescribedn sub.(1) (a)to (f) by rule as necessary to conform to
enueCode. federalregulations.

() Pursuant to a qualified domestic relations qrtfer depart (3) Any participant specified under sufi) (intro.)may elect
mentmay establish separate benefits for a participant and an altefreceive the amount provided by accumulated additiooal

natepayee. tributionsin a diferent optional form than the balance of the annu
History: 1981 c. 96386 1983 a. 141267, 391 1987 a. 309372 1987 a. 403 I1Y-

5.256,1989 a. 131989 a. 56.259, 1991 a. 1521995 a. 225302, 414; 1997 a. 35 i i i i

69; 1999 a. 1; 2003 a. 332005 a. 153154 2007 a. 962009 a. 282011 a. 1032 (4) Any optional annuity formunder this section shall be

2013a. 20 basedon actuarial equivalent values with degard to selection
Cross-reference: See also ctETF 2Q Wis. adm. code. againstthe fund, shall not provide greater monthly amount pay

ableto others upon the death of the participant than the amount
40.24 Annuity options. (1) Except as provided in suf®)  which would have been payable to the participant if the participant
to (4) and(7), any participant who is eligible to receiveedire:  hadcontinued tdive and shall not be changed after tHectfve
mentannuity in the normabrm may elect to receive the actuariablateof the annuity unless the participantequest for thehange
equivalentof the normal form annuity in any of the followingis received by the department within 60 days after the date on

optionalannuity forms: which the first annuity check, share draft or other draissied
(a) A straight-life annuity terminating at the deaftthe annu  or funds are otherwise transferred.
itant. (5) An annuity in a form other than the normal form shall be
(b) A straight life annuity with a guarantee of 60 monthly-paythe actuarial equivalent of the annuity in the normal fdffron the
ments. effectivedate of the annuifghe annuity has the same single-sum
(c) An annuity payable for the life of the annuitant with a guaPresentvalue ashe annuity in the normal form, as calculated by
anteeof 180 monthly payments. the department according to methods and assumptions specified

(d) An annuity payable for the life of the annuitant, and aftdl the actuary o _ _
the death of the annuitant, monthly payments as elected by the par(6) If a participans annuity is not ééctive untilafter the ear
ticipantof either 100%or 75% of the amount of the annuity paidier of the participang normal retirement date unde#€.02 (42)
to the annuitant to be continued to the named survfootife, (@)to(d) or the date on which the participant attains the age of 62
who was designated by the participant in the origamgilication yearsand the participant elects an optional annuity fottne,
for an annuity If the participant annuityeffective date is on or monthlyamount of annuity providely conversion of the benefit
afterJanuary 1, 1992, af the department specifies an earlier dateomputedunder s40.23 (2m) (ejo the optionaform elected shalll
thatis not earlier than April 23, 1992, on or after the dgiecified notbe less than the monthly amount of annuity which would have
by the department, andtiie death of the named survivor occurfeenpaid had the participant retired the earlier of the partici
beforethe death of the annuitant and before the first day of the 6pant'snormalretirement date under40.02 (42) (ajo (d) or the
month beginning after the annuity fettive date, theannuity date on which the participant attains tlage of 62 years and
option under this paragraph shall be converted to the annugtiectedthe same optional form of annuity and the same benefi
optionunder par(@) and, beginning with the annuity payment fociary. It shall be assumed for purposes of calculating the amount
thefirst month beginning after the death of the named sursiver of an annuity under this subsection that all of the participant’
annuityamount shall be the amouthiat the annuitant would be earnedannuity was earned prior to the participgmormal retire
receivingon that date if the participant had electeddhauity mentdate, but the department shall use the benefisiagtual
optionunder par(a) in the original application for an annuity ageon the efective date of the annuity

(e) A reduced annuity payable in the norrfmain or any of the (7) (@) Any participant who habeen married to the same
optionallife forms provided under this section, plus a temporagpousepr in a domestic partnership with the same domestie
annuity payablemonthly but terminating with the payment pay ner, for at least one year immediately preceding the particgpant’
ablein the month following the month in which the annuitanannuityeffective date shall elect the annuity option under &Lib.
attainsage62. If the annuitant dies before the end of the final pagd), the annuity option under sufd.) (e) if the reduced annuity
ment, the remaining paymentsf the temporary annuity certainundersub.(1) (e)is payable in an optional life form provided
shallbe made to the named survivoribthere is no living named undersub.(1) (d), or an annuity option in a form provided by rule,
survivor, in accordance with 40.73 (2)to the annuitans benefi  if the annuity is payable for life with monthly payments of at least
ciary. Itis the intent of this option that so far as is practicable tf&% of the amount of the annuity to be continued to the benefi
amounts of the life annuity and temporary annuity shafldier  ciary, for life, upon thedeath of the participant, and the participant
minedso that the annuitasttotal anticipated benefits frothe shall designate the spouse or domestic partner as the beneficiary
fund and from his or heprimary OASDHI benefit will be the same unlessthe participang application for a retirement annuityan
eachmonth both before and after attainment of age 62. different optional annuity form is signed by both the participant

(f) From accumulated additional contributions made underagidtheparticipants spouse or domestic partner or unless the par
40.05(1) (a)5. only, an annuity certain payable for and terminaticipant establishes to the satisfaction of the department that, by
ing after the number of months specified by the applicant, regardasorof absence or other inabiljtthe spouss’or domestic part
lessof whether the applicant dies before or after the nuraberner’s signature may not be obtained. This subsection does not
monthsspecified, provided that the monthly amount of the annapply to any of the following:
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1. Participants whose applications for a retirement annuity (3) Upon administrative approval of paymeot an amount
specifyan annuity dgective date before August 1, 1986. under either sub(1) or (2), the participans account shall be

2. That portion of a disability annuity which, unde#@.63 closedand there shall be no further right, interest or clairthen
(8) (d), is not eligible for electionf an annuity option by the par partof the former participant tany benefit from the Wconsin
ticipant. retirementsystem except as provided by s@).and s40.285 (2)

3. Benefits paid under 0.25 (1) (a) (a). Any former participant who is subsequently employed by any

4. Benefits paid from accumulated additional contribution8a'ticiPatingemployer shall be treated as a new participating

) . ._employeefor all purposes of this chapteNew accumulations of
pa nEt-')s ali:?:r(])ifrI]tts payableo a beneficiary from a deceased particiconyriptionsand credits and the computatioraofy future bene

o fits shall bear no relationship any accumulations and credits
6. Automatic distributions under40.23 (4) paidas single sums under syh) or (2).

(b) In administering this subsection, the secretary may require(3m) A participants applicationfor a lump sum payment
the participantto provide the department with a certification of th%ndersub.(l) (b)or (2), filed after May7, 1994, shall be signed
participant'smarital or domestic partnership status andhef 1, hoth the participant anithe participang spouse or domestic
validity of the spouse’or domestic partnrsignature. If @artic 3 inerf the participant has been married to that spouse, or in a
domesticpartnership with that domestic partnfer at least one
X/earimmediately preceding theate the application is filed. The

determinego be invalid, the liability of the fund and the departd -
e ' - ; : . _departmenmay promulgate rules that allow for the waiver of the
mentshallbe limited to a conversion of annuity options at the ti quirement®f this subsection for a situation in which, by reason

the certification is determined to be invalid. The conversion sh : ) :
befrom the present value of the annuity in the optional forigi- X ﬁg?gp;ﬁaorngcgéng&t;ﬂg%e 'SI'FT)‘l?Su:SbCS),regtci)(;?‘leStlc partlnbt(rJ
nally elected bythe participant to an annuity with the same presen® nay nc ' >€ dugisapply
valuebut in the optional form under suft) (d)and with monthly 2N benefits paid from accumulated additional contributions.
paymentsof 100% of the amount of the annuity paid to the annui (4) If all the requirements fgrayment of a retirement annuity
tantto be continued to the spouse or domestic partner benefici@fya separation benefit are met, except filing of an application, a
History: 1981 c. 961983 a. 14%s.17, 20, 1983 a. 290368 538 1985 a. 151 Participantmay elect that the accumulatibom the participang
1989a. 13166, 1991 a. 1521993 a. 4261995 a. 3021997 a110,2007 a. 1312009  additionalcontributions made under40.05 (1) (a) 5be paid as

a.28 P ; b ;
Cross—reference: See also €TF 20.07 Wis. adm. code. S(I)Lrjlr;wp sum in lieu of an annuity frothose additional contribu

40.25 Lump sum payments. (1) (a) If all other require  (5) (a) Rights and creditable service forfeited under §8ip.
mentsfor payment of a retirement annuity are met iatite retire  or s. 40.04 (4) (a) 3.shall be reestablished if the participant
mentannuity in the normal form which could be provided undéeceivesthe benefit resulting inhe forfeiture after being dis
s.40.23is equalo or less than $100 monthly for a benefit with ashargedand is subsequently reinstated to a position with the par
effectivedate that is on or after April 23, 1994, bafore the end ticipatingemployer by court ordearbitration award or compro

of the calendar year of 1993 for a benefit with an &ctive date misesettlement as a result of an appeal of the digehar

in a subsequent calendar yethe monthlyamount applied under  (b) The full amount of the benefit paid, plus interest at the
this paragraph for the previous calendar year increased by fi@umedate,unless the department sets dedént rate by rule,
salaryindex and ignoring fractions of the dollétre then present sha|| he repaid to the Wconsin retirement system e
value,including additional contributions, of the annuity shall bgmmoyerof an employee whose rights acréditable service are
paidin a single sum instead of as an annuithe additional con reestablishedinder par(a) within 60 days after the fective date
tribution accumulations shall not be included in determinings he employes reinstatement. The amourgpaid by the
whethera single sum should be paid if the opylonal form provid ployerunder this paragraph shat deducted by the employer

by s.40.24 (1) (for a lump sum under sufdl) is selected. from any payment due the employeeaa®sult of the resolution

_ (b) Ifall otherrequirements for payment of a retirement anniyf the appeal gif thatamount is instiicient, the balance shall be

ity are met and if the retirement annuity in the normal form whi@educted from the employes’ earnings except the amount
couldbe provided under 40.23from all available accumulations dequctedrom each earningsayment shall be not less than 10%
and credits, other than accumulations from additional contribyor more than 25% of the earnings payment. If the employee ter
tions, is more than $100 and less than $200 monthly for a bengfii, atesemployment the employer shall notify the departnuént
V;’]'th ag e;eﬁtlve (ljatg that is 0? or aftf%r Apgll 23}2 19.9h4' b“ébeforﬁe amount not yet repaid, including any interest due, at the same
u eecrll of the ca ebn aryear o |19%3 rgmene it ";’]'It an ®e- time it notifies the departmenf the termination of employment,
tive date in a subsequent calendar y&ae monthly amounts 4,y the department shall repay to the employer the balance of the

applied under this paragraph for the previous calendar Yeal ount due from retentions made under 4€ 08 4) The

increasedy the salary index and ignoring fractions of the dplla mployermay chage interest a rate not in excess of the current

then pracent value, inviuding addiional contrbuions, of (HiE3r S3SsuMmedate on any amount unpaid at the end of any cal
y ' ndar year after the year of reinstatement.

annuityin a single sum. :
. . . History: 1981 c. 96201; 1981c. 386ss.14 to 16, 19; 1983 a. 2901989 a. 13
(2) Subjectto sub.(2t), if all requirements for payment of a1661991 a. 15269 1993 a. 22560, 426, 1995 a302 1997 a. 69173 237 1999
retirementannuity are met except attainment of age 55 or age $02 2003 a. 332007 a. 1312009 a. 28

for protective occupation participants, a separation benefit may be

paid, if the participan® writtenapplication for a separation bene 40.26 Reentry into service. (1) Except agprovided in sub.

fit is received by the departmemtior to the participand’ 55th  (1m) and ss40.05 (2) (g) 2and40.23 (1) (am)if a participant

birthday or 50th birthday for protective occupation participantsgceivinga retirement annuityor a disability annuitant who has

in an amount equal to the additional and employee required cattainedhis or her normal retirement date, receives earnings that

tribution accumulations of the participant on the date the applicare subject to s40.05 (1)or that would be subject t040.05 (1)

tion for a separation benefit is approved. except for the exclusion specified ind9.22 (2) (L) the annuity
(2t) A protective occupation participant who is covered by tt&hallbe suspended, including any amopravided by additional

presumptiorunder s891.455and who applied for a duty disabil contributions,and no annuity payment shall be payable after the

ity benefit under $10.650n or after May 12, 1998, mawt be paid monthin which the participant files with treepartment a written

aseparation benefit under sy§B) during the period in which he electionto be included within the provisions of theisébnsin

or she is receiving the duty disability benefit. retirementsystem as a participating employee.
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35 Updated 11-12Wis. Stats. PUBLIC EMPLOYEE TRUST FUND 40.27

(Im) (a) If a participant receiving a retirement annudya to this subsection and shall not be eligifibe a supplemental
disability annuitant who has attained his or her normal retiremeuwenefit.
date,is employed ira position in covered employment in which (a) Any benefit payable by virtue of this subsectioextess
heor she is expected to work at least two-thirds of what is consis} the amounts payable under other provisions of this chapter shall
ered full-time employment by the department, as determingsé paidfrom and shall be subject to the continuation of the appro
unders.40.22 (2r) the participang annuity shall be suspendedpriation made by s20.515 (1) (a)
andno annuity payment shall be payable until aftepiisticipant (1) Determinations of eligibility and the amount of any pay
terminatescovered employment. mentto be made under this subsection or ¢Lim) or (3) shallbe

(b) If a participant receiving a retirement annpitiya disabil  madeby the department, and shall be certified by the department
ity annuitant who has attained his or hermal retirement date, for payment in the same manner as for payments from igeowW
entersinto a contract to provide employee services with a partigiin retirement system.
patingemployer and he or she is expected to work at least two-(c) No payment shall be madmder this subsection or sub.
thirds of what is considered full-time employment by the deparfymyor (3), nor shall any right accrue under this subsection or sub.
ment,as determined under40.22 (2r) the participan annuity (1m) or (3), for or after any month following termination of the
shallbe suspended and no annuity payment shall be payable Wffiuityon which the supplement was based.
afterthe participant no longer provides employee services under(d) Benefits under this subsection and sgbs) and(3) shall

the contract. . . be payable to the surviving beneficiawho receives aannuity
(2) Uponsuspensionf an annuity under sufll) or (1m), the  of eligible persons.

retirementaccount ofthe participant whose annuity is so -sus (1m) ADDITIONAL SUPPLEMENTALBENEFITS. ANy personwvho

pendedshall be established on the following basis: receivedan annuity for September 1974 from thds¥@nsin
(b) Crediting of amounts under suspendahuity The yetirementsystenmshall be eligible to receive all of the following:
amountof the annuity payments which would have been paid () The monthly annuities for which thaerson was eligible

gn?etrtrt\ﬁ susgended at\nn?ifyom tthg (:riginhallﬁgnuity ds_tjsg?nsionand which that person received for September 1974.
ateto the subsequent retirement date, shall be credite oamem(b) An amount to be pai e
i : paitiom the appropriation account under
s.20. a)subject to the continuation of that appropriation,

g:ﬁﬁgﬁtﬂ%(.:gguatmvghlch is subject to €6.04 (4) (a) 2.2g.and 20,515 (1) (2)subj h . A f that appropriat

equalto 4% times 5 years times either $200 or the initial monthly

(c) Establishment of subsequestirement account.Upon  gnnuity, excluding amounts providefiom additional deposits,
becominga participating employee, a subsequent retiremefjichaveris smaller

accountshall be established, including any amounts in a memo () Any supplement for which that person is eligible under sub.

randumaccount under paib), crediting of interest, and any con
tributions made and creditable service earned during the sub 7%”;;‘;11'23 1979stats., $42.49 (10) 1979 stats., or 82.82

uentparticipating employment.
g P pating employ (2) CORE ANNUITY RESERVE SURPLUS DISTRIBUTIONS. SUF

(3) Uponsubsequent retirement and application for an ann I . : .
; . : sin the core annuity reserve established undéb €4 (6)
ity, the suspended annuity shall be reinstated and the S“bsquéﬁ@) shall be distributed by the board if the distribution will

annuity of a formerannuitant shall be computed as an origin esultin at least a 0.5 percent increase in the amouaodities

annuity,based upon the participangttained agen the eective . . ;
. : in force, except as otherwise provided by department by rule,
dateof the subsequent annyity an optional form as elected byOn recommendation of the actuaas follows:

the participant under $10.24 The subsequent annuity shall be o
initiated at the same time the suspended annuity is reinstated, (&) The distributions shall be expressed as percentage
increasesn the amount of the monthly annuity in force, including

(5) If a participant applies for an annuity or lump sum paymegﬁor distributions of sur ; : :
. A : pluses but not including any amquad
duringthe period in which less than 75 days have elapstdeen ¢, f,n4s other than the core annuity reserve fund, preceding the

E)heterminatio |cft¢_en_1plf[3_yment Wilth a parti_(t:;]pating emptl_oyertan ffectivedate of the distribution. For purposes of gubsection
ecoming a participating employee with any participating L . e . ’
employerall of the following shall apply: annuities in force include any disability annuity suspended

- ) . becausehe earnings limitation haaeen exceeded by that annui
(8) The participant shall not qualify for an annuity under $gntin that year
40.23(1) (2) 1. . . . . (b) Prorated percentages based on the anndégtife date

(b) The participant may not receive any benefit under thigay peapplied to annuities with fefctive dates during the calen
chapteron which the receipt of an annuity is a condition. daryear preceding thefettive date of the distribution, as pro

(c) Any annuity or lump sum payment made to the participaided by rule, but no othatistinction may be made among the-var
shall be considered to have been madariiorand is subject to s. joustypes of annuities payable from the core annuity reserve.
to a memorandum account. The memorandum account is subjR®eing received but shall be paid in full, nor shall any other-bene
t05.40.04 (4) (a) 229.and2m.and(c). If the annuity was recom it peing received beeduced by the distributions. The annuity
putedunder s40.08 (1m) the memorandum account establisheghservesurplus distributions authorized under this subsection may
underthis paragraph shatile adjusted pursuant to49.08 (1Im) pe revoked by the board in part or in total as to future payments
(f) 2. The retirement accounf a participant paid in erroand | nonrecommendation of the actuary if a deficit occurs in the core
whoseannuity was terminated, shall be reestablished as if the tghnyityreserves and such deficit would resnla 0.5 percent or
minated annuity had never beeffective, including the crediting greaterdecrease in the amount afinuities in force, except as
of interest. otherwiseprovided by the department by rule.
L0, 1081, 001083 0 2507290556 1987a 139972 19092 1218 () Notwithstanding s40.03 (2) () (7) (d), and(®) (d) the

departmentmay promulgate rules under this subsectidgthout

40.27 Post-retirement adjustments. (1) SUPPLEMENTAL the_ approval of the teachers retirement board and tisedfsin
BENEFITS. Any person who received a supplemental benefit undé@tirementboard.
s.41.23 1979 stats., €2.49 (10) 1979 stats., or €2.82 1979 (3) ADDITIONAL SUPPLEMENTALBENEFIT ADJUSTMENT. Begin
stats.,is eligible to continue receiving a supplemental bemefit ning on November 1, 1997, any person who is eligible to receive
theamounts determined under4.23 1979 statss.42.49 (10) supplementabenefits under subgl) and(1m) shall be eligible
1979stats., or $42.82 1979 stats. Any portion of a benefit payto receive an additionaupplemental benefit, to be paid from the
ableunder s40.19 (4) (fjwhich was not granted in accordanceppropriation account under29.515 (1) (a)in an amount equal
with the law in éect at the timef the granting shall not be subjectto the amount by which treupplemental benefits paid under subs.
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(1) and(1m) are exceeded by the supplemental benefittttat  (2) CONDITIONS FOR THE PURCHASE OF DIFFERENT TYPES OF
personwas eligible to receive on October 1, 1997, from the disrReDITABLE SERVICE. (a) Forfeited service.1. A participating
tribution paid under s40.04 (3)(e) 1. c, 1995 stats., asfatted employeemay purchase creditable service forfeited innttaaner

by adjustments under suf2) made after 1987, less any increasspecifiedin subd.2., subject to all of the following:

to the persors baseannuity under this chapter that results from 3. The participating employee must have at leastr8inuous

any equitable distribution made e board under the judgmentyearsof creditable service at the time of application to purchase
in Wisconsin Retired 8achers Ass’n.MEmployee Tust Funds the creditable service.

Bd., 207 Ws. 2d 1(1997), without regard to adjustments to sub. The number of years that may be purchased may not be

(2)'_ greaterthan the accumulated current creditable service of the par
205"35;0'13’5:312%%%2 961983 a. 200594 1987 a. 2743, 1995 a. 3021997 a. 26 icipating employee at the daté application, excluding all credit
Cross—reference: See also €TF 20.25Wis. adm. code. able service purchased under this section or s. 40.02 (17) (b),
1981,1983, 1985, 1987, 1989, 1991, 1993, 19987, 1999, and
40.28 Variable benefits. (1) Any annuity provided to a par 2001stats., s. 40.02 (17) (e), 1987, 1989, 1991, 1993, 1995, 1997,
ticipantwhose accounts include credits segregated for a variabR99,and 2001 stats., s. 40.02 (17) (i), 1989, 1991, 1993, 1995,
annuityshall consist of a core annuity and a variable annuity 1997,1999, and 2001 stats., s. 40.02 (17) (k), 1989, 1991, 1993,
(a) The initial amount of the variable annuity shall be th£995,1997, 1999, and 20Gstats., s. 40.25 (6), 1981, 1983, 1985,
amountwhich can be provided on the basis of the actuarial tabtexo /- 1989, 1991, 1993, 1995, 1997, 1999, and 2001 stats., or s.
in effect on the déctive date ofthe annuity by the following 40-25(7), 1991, 1993, 1995, 1997, 1999, and 2001 stats., less the
numberof years of creditable service previously purchased under

amountsjf otherwise available: ’
" I . this paragraph or s. 40.25 (6), 1981, 1983, 1985, 12839,
1. The amount athe additional contribution accumulatlonswgl’lg%, 1995 1997, 1999, and 2001 stats.

reservedor a variable annuity as of the date the annuity begins;

2. The amount equal to 200% of employee required contribél ¢. The participating employee pays to the fund an amount

. . X . ualto the employee’statutory contribution on earnings under

tion accumulations reserved for a variable annuity as of the d§. 0.05 (1) (aYor each year of forfeited service to be purchased,

the annuity begins; and ) . basedupon the participating employsdinal average earnings,
3. The amount equal, as of the date the annuity begins, to #aferminedas if the employee had retired on the first day of the

accumulategrior service credits reserved for the participant fQfnnualearnings period during which thiepartment receives the

a variable annuity within the employer accumulatiaccount, application. The amount payable shall be paid in a lump sum pay

togethemwith the net gain or loss credited to the accumulationgpent, except as provided in s@) (b), and no employer may pay
(b) The initial amount of the core annuity shazdlthe excess any amount payable on behalf of a participating employee.

of the total annuity payable, as determined undéd.23 over the d. Upon receipt by the fund of the total payment required

amountof the variable annuity underthis subdivision, the creditable service meeting the eondi
(2) Wheneverthe balance ithe variable annuity reserve, agions and requirements of this paragraph shaltteglited to the

of December 31 of any yeaaxceeds or is less than the then-preaccountof the participating employee making the payment.

entvalue of all variable annuities in force, determined in accord 2. Creditableservice may be purchased under this paragraph

ancewith the rate of interest and approved actuarial tables thenify was forfeited as a result of any of the following:

effect, by at leasR% of the present value of all variable annuities a. Payment of an amount unde#8.25 (2)

in force, the amount of each variable annuity payment shall be b. Th it of . ithd | benefit under th
proportionatelyincreased or decreased, disregarding fractional P: The receipt of a separation or withdrawal benefit under the
plicablelaws and rules in &fct prior to January 1, 1982.

percentagesand efective on a date determined by rule, so as t8P

reducethe variancébetween the balance of the variable annuity €. Payment of an amount under s. 40.25 (2m), 1991, 1993,

reserveand the present value of variable annuities to less than 3@95,and 1997 stats.

percent. 3. Unless otherwise provided by the department by rule-a par
(3) Exceptas otherwise specificallyrovided, benefits based ticipating employee may not purchase creditable seruitger

on variable accumulations shall be determinethersame basis this paragraph more than 2 times in any calendar. year

andpaid in the same manner and at the same time as benefits baséd) Other governmental service.l. Each participating

on accumulations not so segregated insofar as practicable -considployeewhose creditable service terminates on or after May 1,

eringthe nature of variable annuities. 1992,and who has performed service, other than military service,
History: 1981 c. 962005 a. 153 asan employee of the fedemgbvernment or a state or local gov
Cross-reference: See also ££TF 20.25 Wis. adm. code. ernmentalentity in the United States, other than a participating

) ) employer that is located within or outside of this state, or each par

40.285 Purchase of creditable service. (1) GENERAL ticipating employee whose creditable service terminates on or
REQUIREMENTS. () Deadlinefor purchase of aeditable service. afterMay 4, 1994, and who haerformed service as an employee
An application to purchase creditable service must be recejvedor an employer who wasot at the time a participating employer
the department, on a form provided by the department, from g0t who subsequently becameparticipating employermay
applicantwho is a participating employee on the day that theeceivecreditable service for such service if all of the following
departmenteceives the application. oceur:

(b) Calculation of ceditableservice. Creditable service pur a. The participant haat least 3 continuous years of creditable
chasedunder this section shall be calculated in an amequal  serviceat the time of application.

to the year and fractions of a year to the nearest one-hundredth ofy, tha number of years of creditable service appliedrider

ayear _ _ _ _ this paragraph does not exceed the number of years of creditable
(c) Use of ceditable service.Credit for service purchasedservicethat the participant has at the date of application, excluding
underthis section is added to a participartbtal creditable ser gl creditable service purchased under this section or s. 40.02 (17)
vice, butmay not be treated as service for a particular annual ea), 1981, 1983, 1985, 1987, 1989, 1991, 1993, 1995, 1997, 1999,
ings period and does not confer any other rights or benefits. and2001 stats., s. 40.02 (17) (e), 1987, 1989, 1991, 1993, 1995,
(d) Applicability of Internal Revenue Cod@&he crediting of 1997,1999, and 2001 stats., s. 40.02 (17) (i), 1989, 1991, 1993,
serviceunder this section is subject to any applicable lionit 1995,1997, 1999, and 2001 stats., s. 40.02 (17) (k), 1989, 1991,
requiremenunder the Internal Revenue Code. 1993,1995, 1997, 1999, argh01 stats., s. 40.25 (6), 1981, 1983,
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1985,1987,1989, 1991, 1993, 1995, 1997, 1999, and 2001 stats., 1. The participant meethe requirements of this paragraph
ors. 40.25 (7), 1991, 1993, 1995, 1997, 1999, and 2001 stats., &stsubmits an application to the board of regents of the Univer
the number of years of creditable service previously purchassity of Wisconsin System.

underthis paragraph or s. 40.25 (7), 1991, 1993, 1995, 1997, 2. Theboard of regents of the University ofisbonsin Sys
1999,and 2001 stats. tem certifies the creditable service requested under ubd.

c. At the time of application, the participant furnishes-evi 3. The participant pays to the department a lump sum equal
denceof such service that is acceptable to the department. g 504 of one—twelfthof the employes’ highest earnings in a

d. Except as provided in su8) (b), at the time of application, singleannual earnings period multiplied by the numbenohths
the participant pays to the department a lump sum equal to tifecreditable service that is granted under this paragraph.
presentvalueof the creditable service applied for under thispara 4. The employer does not pay any amount payable under this

gl‘aph,in accordance with rates aCtUaria”y determined tsufie paragraph)n behalf of any participating emp|oyee.
cient to fund the cost of the increased benefitswilbtesult from (f) Uncredited junior teaching serviceEach participating

grantingthe creditable service under this paragraph. The dep : ; ;
mentshall by rule establish dérent rates for diérentcategories ?ggpéogﬁmm%sgucg;?tggl?hzeé\gggrﬁgi?gmophgrpaafrtgéiFI\)A::]{ 1
of participants, based on factors recommended by the actuar erfoimedservice in this state as a junior teachsdefined in s.
2. Thecreditable service granted under this paragraph shal 20(6), 1955 stats., that was not credited undé2s1Q 1955
be the same type of creditable service as the type that is grariges. shall receive creditable service for the period for witiett
to participants who are not executive participating employeegrvicewas performed, even if the participant did not become a
electedofficials, or protective occupation participants. memberof the statdeachers retirement system after performing
3. A participating employee may apply to receive pawlbr that service, if all of the following occur:
of the creditable service that he or she is eligible to receive under 1 The participant pays the department a lump sum equal

this paragraph. to 5% of one-twelfthof the employe&’ highest earnings in a

4. A participant may not receive creditable service under thithgleannual earnings period multiplied by the numbenohths
paragraptfor service that is used for the purpose of establishing creditable service that is granted under this paragraph.
entitlementto, or the amount of, amther benefit to be paid by any 2. The employer does not pay any amount payable under this

federal,state, or local government entigxcept a disability or paragrapron behalf of any participating employee.
OASDHI benefit or a benefit paid for service in the national guard. (3) APPLICATION PROCESS. (&) Provision of application forms

_ 5. Unless otherwise provided by the department by rule; a pahd estimatesUpon request, the department shall provide a par
ticipating employee may not purchase creditable seruigter ticipatingemployee an application form for the purchase of eredit
this paragraph more than 2 times in any calendar. year ableservice under suli2) and shall also provide to tiparticipat

(c) Uncredited elected official and executive participatingng employee an estimate of the cost of purchasingribgitable
employeeservice. Each executive participating employee whoseervice.

creditableservice terminates on or after May 3, 1988, and each(b) Certification of plan-to—plan transfersUpon request, the

participatingemployee who is a present or former electéidiaf  jepartmenshall provide a participating employee a transfer-certi
or an appointee oi present or former electedicil and who did  ication form for payments made by a plan—to-plan transfeter
notreceive creditable service unde#8.02 (17) (e)1987 stats., sub.(5) (b). If the participating employee intentismake pay

or s.40.02 (17) (g)1989 stats., and whose creditable service t6hantsfrom more than one plan, the participating employee must

minateson or after August 15, 199%ho was previously in the g, pmitto the department a separate transfer certification form for
positionof the president of the University ofi§¢onsin Systeror eachplan from which moneys will be transferred.

in a position designated unde6.923 (4)(8), or(9), but did not

receivecreditableservice because of age restrictions, may receive (4) Pavyment. () Requied with application. Except as pro
idedln par (b), the department may not accept an application for

creditableservice equal to the period of executive service ngye purchase of creditable service without payment in full of the
creditedif the participant pays to the department a lump sur pg epartment'sstimatectost of creditable service accompanying

mentequal to 5.5% of one—twelfth of the employgaleighestarn S S )
ingsin a single annual earnings period multiplied by the numb ”c?\smg_at'on' A participating employee may also do arthef

of months of creditable service granted under this paragraph. 0 1. Use his oher accumulated after—tax additional contribu
(d) Qualifying service. Each participating employee in the,. ! P

Wisconsinretirement system whose creditable service terminauI('e%nkSthat are made under40.05 (1) (a) 3.including interest, to

on or after January 1, 1982, who was previously a participantrﬂf" epayme.nt. o ) o

the Wisconsin retirement fund and who has not received a separa 2. Use his or her accumulated contributions, including-inter

tion benefitmay receive creditable service equal to the period 8§t:t0 a tax sheltered annuity under sectlo8 (b) of thelnternal

service during any qualifying period under4.02 (6) (c) 1969 RevenueCode, to make payment, but only if the participating

stats.s.66.901 (4) (d)1967 stats., or under any predecessor st@mployee’splan under sectioA03 (b) of the Internal Revenue

ute, but not to exceed 6 months. The additional creditable servfe@deauthorizes the transtfer

shallbe granted upoapplication by the employee if the applicant (b) Alternate payment optiondNotwithstanding paga), the

paysto the department a lungum payment equal to 5% of one-departmentnay accept an application under this section without

twelfth of the employee’ highest earnings in a single annual earifiull payment if payment of at least 10% of the departrsezgti

ings period multiplied by the number of months of creditable semate of the cost of the creditable service is included with the

vice granted under this paragraph. application,in the manner required under gaj, and the remain

(e) Teacher impovement leaveEach participating employee INg balance is received by the department no later thafa@®
in the Wisconsin retirement system whose creditable serviee tafterreceipt of the application, in the form of a plan-to—plan trans
minateson or after April 25, 1990, and whose earnings includgr under sub(5) (b).
compensationfor teacherimprovement leave granted by the (c) Final cost calculation for puhase of aditable service.
boardof regents of the Wconsin State Colleges during the period he department may audit any transaction to purchesditable
beginningon January 1, 1964, and ending on August 31, 1967 Serviceunder this subsection and make any necessargction
awritten and satisfied contrachay receive creditable service forto the estimated cost of purchasing the creditable service to reflect
the period for which those earninggere received in an amountthe amount due under su2). Except as otherwise provided in
notto exceed one year if all of the following apply: sub.(7), if the department determines that the final amountishat
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dueis more than the amount paid to the department, the depart(7) LiMIT ON PAYMENT OF CORRECTIONS. The department may
mentshall notify the participant of the amount of the shortfall. ifiotrequire a participartb pay any shortfall under sui) (c) or
paymentof the amount of the shortfall is not received by th€5) (c) that is $25 otess. The department may not pay any refund
departmentithin 30 calendar days after the date on which thendersub.(6) if the amount of the refund is $25 or less.
department sends notice ttee participant, the department shall History: 2003 a. 335.996t0 999, 1025 2003 a. 3202005 a. 154
completethe creditable service purchase transaction by proratingross-reference: See also €TF 20.17 Wis. adm. code.
the amount of creditable service that is purchased basedeon S ) )
paymentamount actually received and shall notify the participadf-29 Temporary disability; creditable service. (1) If a
of the amount and category of service that is credited. The dep@afticipatingemployee receivetemporary disability compensa
ment, by rule, shall specify how a forfeited service purchase tion under s102.43for any period prior to termination of empioy
proratedwhen the participant forfeited service under more thdRentwith the participating employer which commences on or
onecategory of employment under4€.23 (2m) (e) after April 30, 1980, the employee shall be:

(d) Treatment of amounts furchase ceditable service Al (a) Credited with creditable service during that periothen
amountgretained by the department for the purchasgeditable Samebasis as the employee was credited with creditsdneice
serviceunder sub(2) shall be credited and treated as employd@mediatelyprior to the commencement of the period; and

requiredcontributions for all purposes of theid&onsinRetire (b) Treated for all purposes of theidfonsin retirement sys
ment System, except as provided in 46.23 (3)and40.73 (1) tem,including, but not limited to, contributioresd benefits, as
(am). having received the amount and rate of earnings the employee

(5) TRANSFEROFFUNDS;PLAN-TO-PLANTRANSFERS. (@) Trans-  Would have received if the disability had not occurred, including
fer from certain benefit plansSubject to any applicable limita adjustmentsn the rate of earnings of the employee made during
tions underthe Internal Revenue Code, a participating employ&@at period in good faith.
may elect to use part or all of any of the following to purchase (2) Earningsand creditable service determined under ELjb.

creditableservice under this section: shall be reported by the employer to the department. The
1. Accumulated after-taadditional contributions, including €mployershall pay all employer and required employee contribu
interest,made under €0.05 (1) (a) 5. tions payable under this section with respect to the earnings and

gurrent service except the employer may recover from the
employee’searnings paid aftehe employee returns to employ
ntwith the employer the amount which the employer paid on

2. Accumulated contributions treated by the department
contributionsto a tax sheltered annuitynder sectiod03 (b) of

:22 ér:\tﬁ&ﬂ;&/llpl?aer:/ 2ﬁ?ﬁ oﬁ?gg ’thb; irg?,g/fgrthe employer sponsori halfof the employee which isustomarily actually paid by the
employeeunder s40.05 (1) The employer may not deduct the
(b) Other plan—to—plan transfers.The department may also amountrecoverable undethis subsection from the employee’
accepia plan to plan transfer from any of the following: earningsat a rate greater than 5% of each payment of earnings.
1. Accumulated contributionander a state deferred com  History: 1981 c. 961983 a. 290
pensatiorplan under subch/Il.
2. The trustee of any plan qualified under sectidis(a) or 40.30 Intrastate retirement reciprocity . (1) This section
(k), 403 (b), or457 of the Internal Revenue Code, but only if thehallbe construed as an enactment of statewide concern to-encour
purposeof the transfer is to purchase creditable service under tagecareer public service by employees of the state, 1st class cities
section. andcounties having a population of 500,000 or more but shall not
(c) Payment shortfall. Except as otherwise provided in subP€construed to &ct the authority of any 1st class city to exercise
(7), if the departmentletermines that the amount paid to th&S power granted underticle XI, section 3pf the constitution
departmento purchase creditable service under thibsection, andchapter 441, laws of 1948ection31 over any other provi
togethemwith the amount transferred under a plan—to—plan trar@onsof any of the retirement systems establishedHapter 589,
fer, is less than the amount that is required to purchase the-creldi/s of 1921 chapter423, laws of 192%r chapter 396, laws of
able service, the department shall notify the participant of tHe&?37% or to afect the authority of any county having a population
amountof the shortfall. If payment of the amount of the shortfaflf 500,000 or moréo exercise its power granted undeapter
is not received by the department within 30 calendar days after i 1aws of 19650ver any other provisions of the retirement sys
dateon which the department sends notice to the particigient, €M established bghapter 201, laws of 1937
departmenshall complete the creditable service purchase-trans (2) Exceptas provided in sul(7), any individual whohas
action by prorating the amount of creditable service that is puyestedannuitybenefit rights under the M¢onsin retirement sys
chasecbased orthe payment amount actually received and shagmor under one of the retirement systems establishethayyter
notify the participant of the amount and category of serviae 589, laws 0f1921 chapter 423, laws of 1928hapter 201, laws
is credited. The department, by rule, shall speify a forfeited 0f 19370rchapter 396, laws of 193Who subsequently becomes
servicepurchase is prorated when the participant forfeited servieeveredby one or more of those othetirement systems, who,
under more thannecategory of employment under4€.23 (2m) onor after May 1, 1990, terminates all employment covered by
(e). any of those retirement systems and who applies to bamefits
(6) ReFunps. Except as provided in su), if the department Deginwithin a 60-day period under all of those retirement systems
determinesthat theamount paid to the department to purchadgo™ which the individual is entitled to receibenefits mayon
creditableservice, including any amount in a plan-to-plan trand form provided by and filed with the departmesitct to have
fer, is greater than the amount that is requirgulichase the cred €tirementbenefit computationsind eligibility under each of
itable service, as determined by the department, the departmiiseretirement systems determined as provided in this section.
shallrefund the diference. The department shall pay any refund (3) Thesum of all service credited to the individual unelach
to the participant, up to the amount received from the participaftirementsystem specified in sufg) shall be used in determin
Any remaining amount shall be returned to the applicatteunt ing whether the individual has met any vesting period reqired
in the trust fundor transfers under sub) (a)or to the trustee of retirementbenefit eligibility duringany subsequent employment
aplan which was the source of a plan—to-plan transfer under se@veredby any retirement system specified in s{#), but shall
(5) (b). When more than one plan-to—plan transfer octhes, notbeused in determining the amount of the benefit nor in deter
departmentmay determine which transfer is to be refunded, iining credit for military service.
wholeor part. No funds transferred to the department by a plan—(4) Theindividual's retirement benefits under eaelirement
to—-plantransfer may be refunded to a participant. systemspecified in sub(2) shall be determined as follows:
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(a) The benefit formula used for each type of service creditettluding defined benefit planshat are terminated, shall be
to theindividual shall be the benefit formula irfexft for that type treatedas a single defined benefit plan and all defined contribution
of service under the respective retirement system on thedatelansof the employerincluding defined contribution plarikat
which the individual terminated all employment covered by argre terminated, shall be treated as a single defined contribution
retirementsystem specified in suf). plan. The department may provide by rule additional limitations

(b) Subject to federal annual compensatiarits, the final for participants who are participating in more than one retirement
averagesalary or final average earnings used in the benefit f@ystem.
mulacomputation for each retirement system under(pgashall (4) Division oF BENEFITS. For the purpose of determining
bethe individuals final average salary éinal average earnings whethera participans retirement benefits exceed the maximum
underthe respective retirement systetetermined in accordanceretirementlimitations under this section for a participant whose
with the provisions of that retirement system based oredne retirementbenefits have been divided unde¢®.08(1m), the par
ings covered by that retirement system and on all service pécipant’sretirement benefits shall be measured as if no division
mitted under that retirement system to be used in determining tied occurred.
final average salary or final average earnings, increased by thaistory: 1995 a. 3021997 a. 2372013 a. 20
percentagencrease in the average of the total wages, as-deter o o
minedunder42 USC415(b) (3) (A), between the date on which40.32  Limitations on contributions. (1) The sum ofall
the individual terminated all employment covered by that retireemployee post-tax contributions allocated to a participant’
ment system and the date on whibkindividual terminated all accountmay not in any calendar year exceed the maximum con
emp|oymenmovered by any of those retirement Systems_ tribution limitation eStabllS.hed under sectiéh5 (C) of the Inter

(5) The benefits computed under this section for each retir@! Revenue Code, as adjusted under sedtidifd) of the Inter
mentsystem shall be in lieu of any other benefit payablénay nal Revenue Codand any applicable regulations adopted by the

retirementsystem and may not begin before the individual termfiederaldepartment of the treasury . N
natesall employment covered by any retirement system specified (2) Thedepartment may provide by rule additional limitations

in sub.(2). for participants who are participating in more than one retirement
(6) The secretary may promulgate rulegeating anyretire ~ SYStém. . . o

mentsystem specified in suf) to carry out the purposes ibiis (3) Any contribution thathe department receives, which is

section. allocatedto the account of a participant and which excebds

contributionslimitation under this section, may be refunded or
fgditedas provided ir.40.08 (6) If the department refunds any
ontributionsthat exceed the limitation under this sectithe
epartmenshall first refund amounts voluntarily contributeyl
a participating employee as an additional contribution under s.
40.05(1) (a) 5.
History: 1995 a. 3021997 a. 2372011 a. 102013 a. 20

(7) (a) Retirement benefit computations or eligibility nmagt
be determined as provided in this section with respect to serv
performedby an individual under any retirement system esta
lishedby chapter 589laws of 1921chapter 423, laws of 1928r
chapter396, laws of 1937or to service performed by that individ
ual under the Wsconsin retirement system, befdree date on
which the governing body of theity that established the retire
mentsystem undechapter589, laws of 1921chapter 423, laws

of 1923 orchapter 396laws of 1937 adopts a resolution approv SUBCHAPTERIII
ing the application of this section to the retirement benefit-com
putationsand eligibility determinations under aif those retire SOCIAL SECURITY FOR PUBLIC EMPLOYEES

mentsystems that it has established.

(b) Retiremenbenefit computations or eligibility may not be4p 40 State-federal agreement. The secretary maypon
determinedas provided irthis section with respect to serviceperyeceiptof a certified copy of a resolution adopted by the governing
formed by an individual under a retirement system establlshedgaﬂy of any employeiin accordance with 10.41 execute on
chapter201, laws of 19370r to service performed by that individ penhalfof the state a modification of the state-fedagieement
ual under the iéconsin retirement system, befdtee date on \yith the secretary of the fededépartment of health and human
which the governing bOdy of the County that established the.'reU@rvicegor the inclusion of a coverage group of the emp'oyees of
mentsystem undechapter 201, laws of 193@dopts a resolution e employer under the OASDHI system in conformity with-fed
approvingthe application of this section to the retirement benefit g regulations. The state and each employer included under the
system. boundby federal regulations.

(c) A resolution adoptednder par(a) or (b) is irrevocable.  History: 1981 c. 96
Any governing body that adopts a resolution under(pgor (b)
shall provide the department with a copy of the resolution.  40.41 Coverage. (1) Except as provideth sub.(6), all the

History: 1989 a. 3231995 a. 812013 a. 20 employeesof any employer shall be included under OASDHI

through adoption of a resolution by the governing body of the

40.31 Maximum benefit limitations. (1) GeENERAL LIMI-  employerproviding for the coverage and stating tHeafve date
TATION. The maximum retirement benefits payable to a participasit coverage. All groups covered by OASDHhder s40.41,
in a calendar yegexcluding benefits attributable to contributions979stats., prior to January 1, 1982, shall continue toovered
subjectto the limit under $40.32 may not exceed the maximumby OASDHI. Whenever any employer is created, the territory of
benefitlimitation established under sectiéh5 (b) of the Internal which includes more than one-half of tlest assessed valuation
RevenueCode, as adjusted under sect#drd (d) of the Internal of an employewhich prior to creation of the new employer had
Revenue Code and any applicable regulations or guidan@lopteda resolution under this subsection, and the employer so
adoptedunderthe Internal Revenue Code, except that the limit fareatedassumes the functions and responsibilities of the previous
an individual who first became a participant before January émployerwith respect to the territoryhen the employees dfe
1990,may not be lesthan the accrued benefits of the participanemployerso created shall be covered from theeption of the
asdetermined without regard to any changes to the retirement sygatedemployer as if a resolution had been adopted under this
temafter October 14, 1987. subsection.

(3) TREATMENT OF DEFINED BENEFIT AND DEFINED CONTRIBU- (2) Theresolution provided for in sulfl) may specify a cov
TION PLANS. For the purpose of determining whether a particeragegroup comprised of persons under a retirement system
pant'sretirement benefitexceed the maximum retirement limita which is eligible under federal regulations for inclusion under the
tionsunder this section, all defined benefit plans of the employstate-federal OASDHI agreement, in whidsea referendum in
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conformity with section 218 (d) (3) of the federal social securitiished by contract or rule excepas otherwise specifically
actshall be conducted. The governor may take any and all actipnsvidedby this chapter

which may be required in connection with such a referendum. The(2) Exceptas provided in subg10), (10m), (11) and(16), any
agreementith the secretary of health and human services may &igjible employee may become covered by group health insurance
modified to cover the coverage group. by electing coverage within 30 days of being hired, to texte

(3) No agreement with théederal department of health andasof the first day of the month which begins on or after the date
humanservices may be executed for the purpose of permitting athe application is received by the employer by electing cover
or more individuals to transfer bgdividual choice from that part ageprior to becomingeligible for employer contribution towards
of a retirement system which is composed of positiomsrgiloy  the premium cost as provided in40.05 (4) (aYo be efective
eeswho do not desire coverage under OASDHI to that part ofuponbecoming eligible for employer contributions. Aligible
retirementsystermwhich is composed of positions of employeeemployeewho isnot insured, but who is eligible for an employer
who desire OASDHI coverage. contributionunder s40.05 (4) (ag)L., may elect coverage prior

(4) Exceptas providedn sub.(6), all state employees, all to becoming eligible for aemployer contribution under 40.05
teachersthe participating employees all participating employ (4) (ag) 2, with the coverage to befe€tive upon becoming eligi
ersunder the Wsconsin retirement system aallemployees who ble for the increase in the employer contribution. Any employee
would have become a participating employee of a participatingho doesnot so elect at one of these times, or who subsequently
employerexcept for the requirement of 40.22 (6)shall be cancels the insurance, shall not thereafter become insured unless
includedunder OASDHI, notwithstanding sufi.). the employee furnishes evidence of insurability satisfactory to the

(5) Exceptas provided in sul§6), employees under any retire insurer,at the employes’own expense abtains coverage sub
mentsystem included in whole or in part under OASDHI, pigor jectto contractual waiting periods. The method to be used shall
Januaryl, 1982, under a referendum or a choice hekbirfor ~ be specified in the health insurance contract.
mity with section 218 (d) (3) or 218 (d) (6) of the federal social (2m) (a) In addition to the restriction under p@r), adomes
security act, shall continue to be included under OASDHI itic partner of an eligible employee may not become covanddr
accordancavith the results of the referendum or choice, notwitha group health insurangean under this subchapter unless the eli
standingsub. (). gible employee submits anfafavit, designed by the group insur

(6) Thefollowing servicesshall be excluded from OASDHI anceboard,attesting that the eligible employee and his or her
coverage,and subsequent modifications of thtate—federal domesticpartner satisfy theequirements for a domestic part
agreemenshall continue to provide for their exclusion: nershipunders.40.02 (21d) The eligible employee shall submit

(a) Services performed by persons or in positions not eligidfais affidavit to his or her employer at the time the eligible
for inclusion under federal regulations. Any exclusion under tH§nployefirst enrolls in a group health insurance plan urthlisr
paragraphshall not continue if federal regulations are subsgubchapter or at the time the eligible employee requests a change
quentlymodified to include the services. in dependent status while the eligible employee is enrolled in a

(b) Services performed by a member tiard or commission, grouphealth insurance plan under this subchaptkyon the dis

exceptmembers of governing bodies, in a positionfice which ~ S0lution of a domestic partnership, the eligible employee shall
doesnot normally requirctual performance of duty for at leasEUPmitin a timely manner to his or her employer afidatit,
600 hours in each calendar ye&or purposes of this paragraph,des'gned’y the group insurance board, attesting to the dissolution
a“board” or “commission” is a body referred to in the statutes 8% the domestic partnership. _
aboard or commission. (b) If an eligible employee is dlvorc_ed orwas a domestic part
(c) Service performed in the employ of a school, college er ufiér In @ dissolveddomestic partnershlp, the .ellglble employee
versity, if the serviceis performed by a student who is enrolled anf@y not enroll a new spouse or domesgiztner in a group health
regularlyattending classes at the school, college or universityinsuranceplan under this subchaptentil 6 months have elapsed

(d) Services of an employee whose participating employme%?cethe date of the divorce or dissolved dom.estic pa.rt.nership.
in a position covered by a specific retirement system is nat cov (3) Thehealth insuranceontract shall establish provisions by
eredby OASDHI by reason of eligibility for a choice provided byvhich an insured employee or dependents may continue group
statuteprior to January 1, 1982, but only with respect to servic€§Verageor convert group coverage to a nongroup pohtych,

in a position covered by that retirement system. ata minimum, comply with $532.897 . .
(e) Services in police and fire fighter positions under a retire (4) The group insurance board shattablish provisions for
mentsystem except: the continuance of insurance coverage which shallpainanum,

1. If the services were covered under the federal OASDAPMPIY With 5.632.897 .
systemunder this section prior to thefetive date of the retike  (5) The health insurance contract shabmply with s.
ment system coverage. 632.897

2. If the services have been coveredder the federal (6) This state shall dér to all of its employees at least 2
OASDHI system under section 218 (m) of the federal sseiah  insuredor uninsured health care coverage plans providing sub
rity act. stantially equivalent hospital and medidaénefits, including a

() Services in a position eligible for participation in thisW healthmaintenance ganization ora preferred provider plan, if
consinretirement system only by virtue of40.22 (2m) This thosehealth care plans are determined by the group insurance
exclusiondoes not apply to any employeso is a teachewho boardto be available in the. area of the place of employment and
is a participating employee in theistfonsin retirement systean ~ areapproved by the group insurance board. The group insurance

whoseemployer has adopted a resolution under bb. boardshall place each of th@ans into one of 3 tiers established
History: 1981 c. 961987 a. 3721989 a. 131999 a. 9 in accordancewith standards adopted by the group insurance

board. The tiers shall be separated according to the empkyee’
shareof premium costs.

SUBCHAPTERIV (7) (@ Any employer other than the state, including an
employerthat isnot a participating employemay ofer to all of
HEALTH AND LONG-TERM CARE BENEFITS its employees a health care coverage plan through a program

offeredby the group insurance board. Notwithstanding &ib.
40.51 Health care coverage. (1) The procedures amuto-  andss.40.05 (4)and40.52 (1) the department may by rule estab
visionspertaining to enrolliment, premium transmitted and covelish different eligibility standards or contribution requirements for
ageof eligible employees for health care benefits shall be estanchemployees and employers. Beginningdanuary 1, 2012,
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exceptas otherwise provided in a collectivedmining agreement 609.01(3), that isoffered by the state under sii6) shall comply
undersubchlV of ch. 111 and except agrovided in par(b), an with ch.609.

employermay notoffer a health care coverage plan to its employ  (13) Everydefined network plan, as defined ir669.01 (1b)
eesunder this subsection if the employer pays more than 88 pgid every limited service health ganization, aslefined in s.

centof the average premium cost of plane#d in any tier with  609.01(3), that is ofered by the group insurance board under sub.
the lowest employee premium cost under this subsection. (7) shall comply with ch609.

(b) 1. A municipal employer shall pagn behalf of a nonrepre  (15m) Every health carglan, except a health maintenance
sentedaw enforcement diire fighting managerial employee ororganizationor a preferred provider plan, fared by the state
anonrepresented managerial employee described 14.70 (1) undersub.(6) shall comply with s632.86
(mm) 2., who was initially employed by the municipahployer (16) Beginningon the date specified by the departmeént,
beforeJuly 1, 201, the same percentage under (grthat is paid ot earlierthan March 20, 1992, and not later than July 1, 1992,
by th_e m_unlc:lpal employer for represent_ed Ia_w enforcement @hy eligible employee, as defined in49.02 (25) (b) 6m.may
fire fighting personnel or personndescribed in s111.70 (1) glectcoverage under any health care coverage pfaneofunder
(mm) 2. who were initially employed by the municipal employegp. (6) by furnishing, at the employeeéxpense, evidence of
beforeJuly 1, 201. insurability satisfactory to the insurer or by obtaining coverage

2. A municipal employer shall pagn behalf of a representedsubjectto contractual waiting periods, and by paying the cost of
law enforcement or firdighting employee, who was initially the required premiums, as provided in4€.05 (4) (ad) The
employedby the municipal employer before July 1, 20and methodto be used shall be specified in the health insurance con
who on or after July 1, 2Al became employed in a non tract.
representetaw enforcement or fire fighting managerial positior; Sgiitg()ég: 13%85[30.12f1192%31aé 223(1)%8353 2.325%1{;% 1a 25%)%, ﬁg 113;372 29%01?
with the same municipal employepr a successor municipal 256 a. 3193, ) J a. g !
employerin the event of a combined department that is created @&32%5‘15 2.4%3%5,9284?'283212 93733'0%21:51%%020377’a2_53262188§ Z fﬁ;’g’; iié
or after July 1, 201, the same percentage under (@that is paid 218 346 2011 a. 1032, 133 260.
by the municipal employer for represented law enforcement orMoniesappropriated to the Public Employeeist Fund are not “state funds”; the
fire fighting personnel who were initially employed by the munideglslaturemay not restrict the use of those funds by a statute governing the use of

. stateor local funds.” The restrictions on the wdéstate and local” funds for abor
ipal employer before July 1, 201 tionsunder s. 20.927 do not apply to health plarieretl under this sectio@AG

(8) Everyhealth care coverage plaffered by the state under 17
sub.(6) shall comply with s631.89631.90631.93 (2)631.9 . . .
632.(72) @), 632;4% (Dto (8) a%d (10)9 632.747,( 2332_742 40.515 Health savings accounts; high—deductible
632.798 632.83 632.835 632.85 632.853 632.855 632.87 (3) health plan. (1) In addition to the health care coveragans

offered under s.40.51 (6) beginning on January, 2015, the
23032(68)’9232'885 632.89 632.895 (5m)and (8) to (17), and groupinsurance board shallfef to all state employees the option

of receiving health care coverage through a high—deductible
_ (8m) Every health care coverage plarfered by the group peajthplan and the establishment of a health savammount.
insuranceboard under sul(7) shall comply with ss631.95  yngerthis option, each employee shall receive health care-cover
632.746(1) to (8) and(10), 632.747 632.748 632.798632.83  agethrough a high-deductible health plan. TEtete shall make
632.835 632.85 632.853 632.855 632.885 632.89 and contributionsinto each employeg’health savings account in an
632.895(11) to (17). amountspecified by the director of thefiok of state employment

(9) Everyhealth maintenanceganization and preferrqfo-  relations under 210.05 (4) (ah) 4.In designing a high—deductible
vider planoffered by the state under sii) shall comply with s. healthplan, the group insurance board shall ensure that the plan
632.87(2m). may be used in conjunction with a health savings account.

(10) Beginningon July 1, 1988, any eligible employee, as (2) Thegroupinsurance board may contract with any person
definedin s.40.02 (25) (b) 1., may becomeovered by group to provide administrative and other services relating to health sav
healthinsurance by electing coverage within 60 days after the datgs accounts established under this section.
onwhich he or she ceastsbe a participating employee, and by (3) The group insurance board may colldees from state
payingthe cost of the required premiums, as provided4®€95 agenciego pay all administrative costs relating to the establish
(4) (ad) Any eligible employee who does not so elect at the tinigentand operation of health savings accounts established under
specified,or who later cancels the insurance, shalltheteafter  this section. Thgroup insurance board shall develop a methodol
becomeinsured unless the employee furnishes evidence of insggy for determining each state agercghareof the administra
ability satisfactory to the insureat the employee’expenser tive costs. Moneys collected under this subsection shall be cred
obtainscoverage subject to contractual waiting periods, and pay&d to the appropriation account unde£6.515 (1) (tm)
thecost of the required premiums, as provided #0<05 (4) (ad) (4) Beginningon January 1, 2015, to the extgméacticable,
Themethod of payment shall be specified in the health insurangg; agreement with any insurer or provider to provide health care
contract. coverageto state employees under4€.51 (6)shall require the

(10m) Any eligible employee, as defined ind9.02 (25)b) insureror provider to also &r a high-deductible health plan that
6e.and6g., may become covered under any health care coveragay be used in conjunction with a health savings account.
plan ofered under sul{6), without furnishing evidence of insur  nistory: 2013 a. 20
ability, by submitting to the department, on a form provided by the
departmenand within 30 days after the date on whichdepart  40.52 Health care benefits. (1) The group insurance board
mentreceives the employesapplication for a retirement annuityshall establish by contract a standard health insurance plan in
or for a lump sum payment unded0.25 (1) an election to obtain which all insured employeeshall participate except as otherwise
the coverage, by obtaining coverage subject to contractual waitim@videdin this chapter The standard plan shall provide:
periodsand by paying theost of the required premiums, aspro () A family coverage option for persons desiring to provide
videdin s.40.05 (4) (ad) for coverage of all eligible dependents and a single coverage

(11) An eligible state employee who elects insurance coveption for other eligible persons.
agewith a county under 878.12 (6)may not elect coveragmder  (b) Coverage for expenses incurred byitigtallation and use
this section. of an insulin infusion pump, coverage for all other equipraedt

(12) Everydefined network plan, as defined ir669.01 (1b) supplies used in the treatment of diabetes, including any prescrip
and every limited service health ganization, aglefined in s. tion medication used to treat diabetes, and coverage of diabetic
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self-managememducatiorprograms. Coverage required undeationsin determining the initial eligibilityof persons to cover and
this paragraph shall be subject to the same exclusions, limitationbat premiums to chae.

deductiblesand coinsurance provisions of the plan as other cov (4) The group insurance board may chera fee toeach
eredexpenses, except that insulin infusion pump coverage may;hg,rerwhose policy is déred under this section, but the fee may

limited to the purchase of one pump per year and the plan Mgyt exceed the direct costs incurred by dgineup insurance board
requirethe covered person to use a pump for 30 days before RHoffering the policy

chase. (5) An eligible stateemployee who elects insurance coverage

_(2) Healthinsurance benefitander this subchapter shall be i, 3 county under ©78.12 (6)may not elect coverage under
integratedwith exceptions determined appropriate by the 9roYRis section

insuranceboard, with benefits under federal plans for hospital and | = "~

healthcarefor the aged and disabled. Exclusions and limitatiopg 'S 1987 @ 3561989 a. 311991 a. 1522007 a. 1682009 a. 252011 a.
with respect to benefitgnd diferent rates may be established for
personseligible under federal plarfer hospital and health care
for the aged and disabled in recognition of the utilization by per SUBCHAPTERV
sonswithin the age limits eligible under the federal program. The
plan may include special provisions for spouses, domestie part
ners,and other dependents covered under a plan established under
this subchapter where one spouse or domestitner is eligible
underfederal plans fohospital and health care for the aged but tH0.61 Income continuation coverage. (1) The proce
othersare not eligible because of age or other reasons. As pardefesand provisions pertaining to enrollment, premium trans
the integration,the department maput of premiums collected mitted and coverage of eligible employees for income continua
unders.40.05 (4) pay premiums for the federal health insurancéion benefits shall be established by contract or rule except as

(3) Thegroup insurance board, after consultivith the board otherwisespecifically provided by this chapter
of regents of the University of Mtonsin System, shall establish (2) Exceptas provided in sul§4), any eligible employee may
the termsof a health insurance plan for graduate assistants, f@comecovered by income continuation insuranceebscting
teachingassistants, and for employees—in—training designated dyveragewithin 30days of initial eligibility to be efiective as of
the board ofregents, who are employed on at least a one-thiitk first day of the month whicbhegins on or after the date the
full-time basis and for teachers who are employed on at leagigplicationis received by the employesr by electing coverage
one-thirdfull-time basis by the University of MtonsinSystem  within 30 days of initially becoming eligible for a higher lewél
with an expected duration of employment of at least 6 mdnths employercontribution towards the premium cost to bieetive
lessthan one year Annually the director of the @ite of state a50f the first day of the month following thate the application
employmentelations shall establish the amothwt the employer s received by the employer for teachers employed bynheer
is required to pay in premium costs under this subsection. sity and efective as of the following April for all other employ
(3m) The group insurance board, after consulting with thees. Any employee who does not so elect at one of these times,
boardof directorsof the University of Wsconsin Hospitals and or who subsequently cancels the insurance, may not thereafter
Clinics Authority, shall establish thterms of a health insurancepecomensured unless the employee furnishes evidence ofinsur
planfor graduate assistants, and for employees—in-training-desi@ility under the terms of the contrast,as otherwise provided by
natedby the board of directors, who are employed on at leasfe for employees under suf8), at the employes’own expense
one-third full-time basis with an expected durataremploy oy gbtains coverage subject to contractual waiting periocksnif
mentof at least 6 months. tractualwaiting periodsare provided for by the contract or by rule
(4) The group insurance board shall establish the terms fgf employees under su®). An employee who furnishes satis
healthinsurance plans for eligible employeesgdained under s. factory evidence of insurability undehe terms of the contract
40.02(25) (b) 9.and11, who elect coverage unded€.51 (7)or  shallbecome insured as of tfiest day of the month following the
(10). date of approval of evidence. The method to be used shall be

History: 1981 c. 96381, 1983 a. 4291987 a. 1071987 a. 327356, 1987 a. 403 determinecby the group insurance board under 5([]19)
$.256,1989 a. 131991 a. 451995 a. 2162001 a. 822009 a. 282011 a. 10

The denialof a homosexual employserequest for family coverage for herselfand ~ (3) Any employer under $40.02 (28) other than thetate,
her companion did not violate equal protection or the prohibitiodisdrimination  may offer to all of itsemployees an income continuation insurance
onthe basis of marital status, sexual orientation or gamul#er s. 11.321. Phillips P
v. Wisconsin Personnel Commissidrg7 Ws. 2d 205482 N.w2d 121(Ct. App. plan t_hrOUQh _a program ffred by the group Insurance board.
1992). Notwithstandingsub.(2) and ss40.05 (5)and40.62 thedepart
Theinsurance subrogation law permitting a subrogated insurer to be reimbursaéntmay by rule establish dérent eligibility standards or cen

only if the insurechas been made whole applies to the state employee health p i i
Leonardv. Dusek 184 Ws. 2d 267516 N.W2d 463(Ct. App. 1994). Bbution requirements for such employees and employers and

Barringspouses who are bastate employees from each electing family medicaay by rule limit the categories of employers which may be
coveragedoes not discriminate on the basis of marital status. KozEmployee includedas participating employers under this subchapter
TrustFunds Board203 Wis. 2d 363553 N.W2d 830(Ct. App. 1996)95-2219 .. .

Barring spouses who are both public employees from each electing family medical (4) An eligible stateemployee who elects insurance coverage

coverages excepted from the prohibition under. 1L1 against discrimination based with a county under 278.12 (6)may not elect coverage under
on marital status. Motola.\LIRC, 219 Ws. 2d 588 580 N.W.2d 297(1998), this section

97-0896
(5) If, as a result of employerror, an eligible employee has
40.55 Long-term care coverage. (1) Except agprovided notfiled an applicatiowith the department as required under sub.
in sub.(5), the state shall fefr, through the group insurance board(2) or (3) or made premium contributions as required under s.
to eligible employees under40.02 (25) (bmpand to state anAu 40.05(5) within 60 days after becoming eligible for incomecon
itants long—term care insurance policies whighve been filed tinuationinsurance coverage, the employee is considered not to
with the ofice of the commissioner of insurance and which haue insuredfor that coverage. The employee may become insured
beenapproved for déring under contracts established by théy filing a new application under sug2) or (3) within 30 days
group insurance board. The state shall also allow an eligiblger the employee receives from the employer written natfce
employeeor astate annuitant to purchase those policies for his e error  An employee is not required to furnish evidence of
herspouse, domestic partner parent. insurability to become insured under this subsection. An
(2) Forany long-term care policy fefred through the group employeebecomes insured under tisisbsection on the first day
insurance board, thasurer may impose underwriting considerof the first month beginning after the date on which the employer

DISABILITY BENEFITS
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43 Updated 11-12Wis. Stats. PUBLIC EMPLOYEE TRUST FUND 40.63
receiveshe employees’ new application undeub.(2) or(3) and (3) Forpurposes of sul§l) (a)only, if a participant was pre
uponapproval by the department. viously receiving a disability annuity which was terminated, the

History: 1981 c. 961985 a. 291987 a. 3091989 a. 312005 a. 402 participantis deemed to have received full creditable serface

any month for which the previous disability annuity was paid.
40.62 Income continuation Insurance beneﬂts. (4) Notwn:hstand”']gpub(l) (b)7 a protective Occupatiqnar_

(1) Thegroup insurance board shall establish an income centiiipant is not disqualified from receiving a disability annuity if
ationinsurance plan providing for fulir partial payment of the the participant has accumulated 15 or more years of creditable ser
financialloss of earnings incurred as a result of injury or illnesgce and would attain age 55 in 60 months or less after the-occur
with separate provisions for short-term insurawit a benefit yanceof disability and the medical evidence, as provided in sub.
durationof no more than one year alotig—term insurance COver (1) establishes a disability to the extent that the participant can no
ing injury or illness of indefinite duration. Employees insureghnqer efiiciently and safely perform the duties required by the

underthe plan shall be eligible for benefits upon exhaustion g ticipant'sposition, and that the condition is likely to be perma
accumulatedsick leave and completion of the eliminatiperiod ,ont.

establishedy the group insurance board. .
(1m) Not)\:vithstgndiggsub (1), no employee may be required (5) Thedepartment shall make a report based on the evidence

. Do A
to use more than 130 days of accumulated sick leave unlgrescrlbedn subs(1) to(4) as to whether a disability beneshall

: : gYranted and the department shall sutthgitreport to the teach
requiredto exhaust accumulated sick leave undéi0s53 (1) (C)  grsretirement board for teacher participants fnthe Wsconsin

(2) Sick leave accumulation shall be determined in accorgstirementboardfor participants other than teachers. A copy of
ance with rules of the department, any collective d@mning thereport and notice of the date that the report was presented, or
agreementinder subchV of ch. 111, and ss13.121 (4)36.3Q0  will be presented, to the appropribtard and the boasihame,
49.825(4) (d) and(5) (d), 49.826(4) (d) 230.35 (2) 233.1Q  ghall be mailed to the applicant and to the applicafdrmer
238.04(8), 757.02 (5)and978.12 (3) employer. Either the applicant or the employ@ay request a

NOTE: Sub. (2) is showres affected by2011L Wis. Acts 10and 32and as  hearingunder s227.44to contest the departmentietermination
mergedby the legislative eference bueau under s. 13.92 (2) (i). by filing a timely appeal withihe appropriate board. If a request
. 1H(I)StsozfyS 1138320&29)6(})987 a. 3091989 a. 1331, 1995 a. 272009 a. 1528, 2011 fqr 3 hearing is not timely filed, and the appropriate board does not
<94 5. 43, : disapprovethe departmensg determination or request additional
- i iinati informationwithin the time allowedor filing appeals, the report
flsoé?]?itlealigglIé){sa%r;lﬂl;ltfnsﬁui(til)fé)%g %\r}ggggi?]grg?rgﬁ);? shall be final. If the board requests additional information, the
system beginning on the date determined under &itf, prior report shall be final 30 days after the boardeceipt ofthe

to attaining his or her normal retirement date, all of the foIIowin?qUeSted_”for_matiO” unless the board disapproves the report. If
apply: thereport is disapproved, notice of the boarttion shall be sent

(@) The employee has earned at least one—half year of-creEﬂtth.e applicant anthe applicans former employer_Either the
ableservice in each of &ast 5 calendar years not including an ptFt’.l'ncagtorr.tnheener?plggff'grag ﬁgg:.?ft t?]%ggﬂﬁ?g?ﬁebg Slr}g
calendaryear preceding by more tharcalendar years the year in "o g awr qu ing u : P

which the application for the disability annuity is received by thiriateboard within 30 days following the date on which léice

departmentor has earned a total of at least 5 years of creditaliene boarcs action was mailed to the applicant or the employer

serviceduringthat period of time, if the disability was a result ~ (6) Any person entitled to payments undeis section who

of employment as a participating employee for an emplégsr May otherwise be entitled tpayments under €6.191 1981
renderedservices to a participating employer not more than stats. mayfile with the department and the department of work
yearsprior to the date the applicatidor the disability annuity is force development a written election to waive payments due under
receivedby the department. this section and accept in lieu of the payments under this section

(b) The employee becomes unable to engage in any substaREMENtS as may be payable undées191, 1981 stats., but no
gainful activity by reason of a medically determinable physical G€7Sonmay receive payments under bott$6.191 1981 stats.,

mentalimpairment which can be expected to resutiéath or to andthis section. However any person othervéaéitled to pay
be of long-continued and indefinite duration. ments under this section may receive the payments, without

I%aiverof any rights under £6.191, 1981 stats., during any period

employerand theemployer has certified that it has paid to th&>Ma&Y be rggwred fora dEteLm'?at'?ngf tdhe p;ﬁﬂghts under
employeeall earnings to which the employee is entitled, that thg86-191 1981 stats. Upon the final adjudicatuirthe persors
employee is on a leave of absence and is not expected to res| s under $66.191 1981 stats,, if waiver is filed under this sec
active service, or that the employsgparticipatingemployment  1o": the person shall immediately ceas@e entitled to payments
hasbeen terminated, because of a disability as described {h)parUnderthis section and the system shall be reimbursed frem
andas aconsequence the employee is not entitled to any earnifji@rdmade under £6.191 1981 stats., for all payments made
from the employer In this paragraph, “earningebes not include UMderthis section. .
bonuscompensation to which the employee was entitled under s.(7) If an application, by a participant age 55 or pvetby a
25.156(7) (a) 1997 stats. prote_ctlyeg_ccupatlon garrt]lmgant agrt]e_ 5h0 or ol\(fjerr] any t(illsablllriy i
(d) Except as provided in su) (h) 2, the employee iserti ~ nhuityis disapproved, the date which would have been the dis
fied in writing by at least 2 licensed and practicing physiciarfility annuity efective date shall be the retirement annetgc-

approvedor appointed by the department, to be disabled H¥e date if so requested by the applicant within 60 days dfitae
describedn par (b). approvalor, if the disapprovaiks appealed, within 60 days of final

(2) For purposes of sulfl) a participant shall be considereod'SposmpnOf_ t_he appe_al. )
a participating employee only ifo other employment which is (8) Disability annuity efective dates and amounts shall be
substantialgainful activity has intervened since service tloe  determinedn the same manner and shall be subject to the same
participatingemployerterminated and if the termination of activdimitations and options as retirement annuities except that sepa
servicefor the participating employer was due to disabili§or fateactuarial tables may be applied and except that:
purpose®f sub.(1) an elected ditial shall be considered to have (a) The creditableservice shall include assumed service
terminatedactive service due to disabilitfya disability is deter betweerthe date the disability occurred, or the last day for which
mined,under sub(1), to exist at the end of the electedi@él’s creditableservice was earned, if latend the date on which the
term of office. participantwill reach the participarg’ normal retirement date.

(c) The employee is not entitled to any earnings from t
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The assumed service shall be prorated if the participantploy the annuitant is employed in a law enforcement or fire fighting
mentwas less than full time. capacityand then the suspension shall Heaive immediately

(b) For purposes of ¢0.23 (2m) (epnd(f) only, the partici  Thesuspended amount shall be reinstatedaswary 1 following
pantis deemed to have attained fherticipants normal retire the date of suspension, ,df earlier on the first day of the@nd
mentdate on the &ctive date of the annuity month following the termination of personalervices. An

(d) If an annuity option other than the normal form is electe@Mmount,which is reinstatedh any calendar yeaother than on
the amount of the normal form disability annuity which is greatefanuarnyl of the calendar yeashall again be suspended for any
thanthe normal form retirement annuity to which the participargiPSeguermonth in the calendar year following a month in which
would be entitled under €0.23 notwithstanding the minimum thedisability annuitant receives any amount of earningsaaned
age requirement for receiving an annpityall be a straight life INcOmefor personal services. The department may request any
annuityterminating at the death of the annuitant. The balance&NiNgsor compensation information as it deems necessary to
the present value of thiisability annuity after providing for the Implementthe provisions of this paragraph and. gey.

straight life annuityshall be applied to provide an annuity in the (€) The disabilityannuity shall be terminated and no payment
optionalform elected. shall be payable after the first of the month in whiclegermina

(e) The annuity option provided by40.24(1) (e)may not be 10N is made by the department that: o
elected. 1. The written physicias’report required in pg@) indicates

(f) If an employer certifies that an employedate of termina thattheannuitant has recovered from the disability so the annui

tion of employment is being extended past the last day worked ¢fjtis N0 longer disabled to the extent required under(&hih);
to any payment for accumulated sick leave, vacation or compen 2. The annuitant refuses to submit to an examination under
satorytime, a participating employee may file an application fd¥ar-(a); or
adisability annuity as if the last day worked were the last day paid. 3. The annuitant refuses to submit information regarding
Regardlessf the applicatiomate for a disability annuitihe date earningsor compensation as requested by the department.
of termination of employment forfettive date purposes shall be (d) If the department terminates a disability annuity under this
deemedto be the last day for which the participant was paidubsectionthe departmerghall make a report which shall include
including any payment for accumulated leave, but if a disabilityhe departmeng determination and the reasons for the determina
annuity applicant whose application hdseen approved dies tion. The department shall submit the report to the teachers retire
beforethe last day paid, but after the last day worked, fieetdfe mentboard forteacher participants and to thasd@énsin retire
dateis the date of death. mentboard for participants other than teachers. A copy of the
(9) If processing of an application is delayed more than 1gportand notice of the date_ that the report was presented, or will
monthsbeyond the date the application is received byddpart  bepresented to the appropriate board, and the Isoaadhe, shall
ment because of failure to receive some or all of ¢frilence bemailed to the décted annuitant. An annuitant may request a
requiredunder subs(1) to (4), the applicatiorshall be canceled hearingunder s227.44to contest the departmesitietermination
butthe applicant may reapply for a disability benefit if otherwisly filing a timely appeal witlthe appropriate board. If a request
still eligible. fo_r a hearing is not timely filed, and_ the_ appropriate board _d_oes not
(h) If an applicant dies prior tthe date a decision regardingdiSapprovethe departmens determination or request additional
the approval or disapproval of an application for a disadiéye informationwithin the time allowedor filing appeals, the report

fit b final und th lication is d d to haveshall be final. If the board requests additional information, the
t;eeﬁggg]r?)?/elgirlij(?r t%rtsr]Lgﬁgpplﬁ::ﬂpglec;ﬁE Is deemed o hav report shall be final 30 days after the boardeceipt ofthe

1. The applicant was eligible for the disability benefit; requestednformation unless the board disapproves the depart

; S . ment'sdetermination.
2. The department receiveah application for the disability

benefitin theform approved by the department and at least o (10) Upontermination of an annuity in accordance with sub.
written qualifying medical certification required under s ?@ each participant whose annuity is so terminated shall, as of the

(d); and beginningof the calendamonth following termination, be cred
' . . . ited with additional contributions equal to the then present value
3. The applicant dies on or after the date which would haygthe portion of the terminatexhnuity which was originally pro
beenthe efective date of the disability benefit. vided by the corresponding type of additional contributions.
(i) For the purpose of pgh) an applicant is conclusively pre Exceptfor additional contributions, the retirement account of the
sumednot eligible for a disability benefit if the application isparticipant shall be reestablished as if the terminated annuity had
basedon an alleged disability which was the basis for a previongverbeen dective, including crediting of interest and of any
applicationwhich the department denied. contributionsand creditable service earned during the period the
(9) (@) The board may require that any disability annuita@nnuitywas in force.
shall be examined by at leaghe licensed and practicing physi  (11) In this section “substantial gainful activity” means
cian, designated or approved by the board, during any calendatiploymentfor which the annual compensation exceeds, for
yearthe annuitant is receiving tlanuity A written report of the determinationsnadein the calendar year commencing on January
examinationin aform approved by the department which shall, 1982, $3,600 oifor determinations made in subsequent calen
indicatewhether or not the annuitant is still disabledpscified daryears, the amount applied under this section irptegious
in sub.(1) (b), shall be filed with the department. This paragraptalendaryear increased by the salary ingaxd ignoring fractions
andpar (c) shall not apply to any annuitant who has attained tloé the dollar

normalretirementdate for the annuitastformer participant clas  History: 1981 c. 96386, 1983 a. 145.20; 1983 a. 195.6; 1983 a. 2901985
sification. a.11; 1985 a. 18%.57, 1987 a. 303372 1989 a. 13166 1991 a. 39152 1995 a.
s . . . . 275.9130 (4) 1997 a. 369; 1999 a. 9

(b) If a disability annuitant, prior to attaining the normal retire  Undersub. (1) (c), themployets failure to certify that it terminated the employee
ment date for the annuitast’ former participant classification, becaus®f adisability was fatal to an application for disability benefits. State ex. rel
receivesearnings or other earned income from any souteeise  gos ‘i Reirement Boardio Wis. 2d 223576 N.Wad 76(Ct. App-
everfor personal services, including services performed on-a con
tractual basis, the annuity shall be suspended, except for a#}.65 Duty disability and death benefits; protective
amountprovided byadditional contributions, and no paymenbccupation participants. (2) (a) This paragraph applies to
shallbe payable after the first of the month in which the earningarticipantswho first apply for benefits before May 3, 1988. Any
or earned income received during any calendar year exceedpbhesondesiringa benefit under this section must apply to the
amount established under s@bl), exceptthatif payment was departmenif workforce development, which department shall

beingmade under sul§4) the annuity may only be suspended determinewhether the applicant is eligible to receive the benefit
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andthe participang monthly salary Appealsirom the eligibility ~which the department receives notification of the particigant’
decisionshall follow the procedures under $62.16t0 102.26 nameas provided in $40.06 (1) (d)and(dm).

If it is determined thaan applicant is eligible, the department of (4v) A state probation and paroldioér whobecomes a pro
workforce development shall notify the department of employegctive occupation participant on or after January 1, 1998¢is
trustfunds and shall certify the applicasthonthly salary If at  entitledto a duty disability benefit under this section for an injury
.thetime of application for benefit; an applicamstill employed “or disease occurring before January 1, 1999.

in any capacity by the employer in whose employ the disabling (5) (a) Themonthly benefit payable to participants who qual
injury occurred or disease was contracted, that continued emplgy “to1 " henefits under s40.63 or disability benefits under
mentshall not gect that applicans right to have his or her eligi 5ASDH] is 80% of the participars’ monthly salary adjusted
bility to receive those benefits determined in proceedings befﬂ'i’?derpar (b) and sub(6), except that the 80% shall be reduced
the department of workforce development or kiigor and indus _ 5y, 0 504 for each month afeditable service over 30 years or over
try review commission or in proceedings in the courts. T%years for persons who are eligible for benefits under silibch.
departmentof workforce development may promulgatgles ¢ the date of applicatiomut not to less than 50% of the partici

neededo administer this paragraph. o . pant's monthly salary For participants who do not qualify for
(b) 1. This paragraph applies to participants who first apphenefitsunder s40.63or disability benefits under OASDHI, the
for benefits under this section on or after May 3, 1988. monthly benefit under this sectiois 75% of the participargt’

2. An applicant for benefits under this section shall submit monthly salary adjusted under pér) and sub(6), except that the
have submittedto the department an application that include&5% shall be reduced by 0.5% for each month of creditable service
written certification of the applicargtdisability under sul(4) by —over 30 years or over 2§ears for persons who are eligible for
atleast 2 physicians, as defined im48.01 (5)who practice in benefitsunder subchll on the date of application.
this state and one of whom is approved or appointed by the depart(b) The Wsconsin retirement board shall reduce the amount
ment, and a statement from the applicangmployer that the of a participans monthly benefit under this section by the
injury or disease leading to the disability was duty—related. amountsunder subdsl. to6., except that the board may determine

3. The department shall determine whether or not the-appipt to reduce garticipants benefit because of income related to
cantis eligible for benefits under this section on the basis of tileerapyor rehabilitation. The Wgconsin retirement board may
evidencein subd.2. An applicant may appeal a determinatiossumethat any benefit or amount listed under sulido 6. is
underthis subdivision to the department of workforce develofpayableto a participant until it is determined to the bosustis
ment. faction that the participanis ineligible to receive the benefit or

4. In hearing an appeal under suldd. the department of &mount,except that the department shall withhold an amount

workforce development shall follow the procedures under s§dualto 5% of the monthly benefit under thésction until the
102.16t0 102.26 amountpayable under sub@8. is determined.

1. Any OASDHI benefit payable to the participant or the par
Higipant'sspouse, domestic partper a dependent because of the
participant’swork record.

5. The department shall be an interested party iappeal
undersubd.3., and the department shall receive legal assista
from the department of justice, as provided undé6s.25 (4) ) ) )

(3) The Wisconsin retirement board shall determine the 2 Any unemployment insurance benefit payablthe partie
amountof each monthly benefit payable under this section and fRntbecause of his or her work record. o
effective date. The board shall periodically review the dollar 3. Any workef's compensation benefit payable to the partici
amountof each monthly benefit and adjust it to conform with thBant.includingpayments made pursuant to a compromise settle
provisionsof this section. The board may request any income @entunder s102.16 (1) A lump sum workets compensation
benefit information, or any information concerningparsons Paymentor compromise settiement shall reduce the participant’
marital status, which it considers to be necessary to implement t@nefitunder this section in monthly amounts ecoad.3 times
subsectiorand may require a participant to authorize the boardte maximum benefit which would otherwise be payable under
obtaina copy of his or her most recent state or federal income fdk 102 for theparticipants disability until the lump sum amount
return. The board may terminate the monthly benefit of any pef €xhausted.
sonwho refuses to submit information requested by the board, 4. Any disability and retirement benefit payable to the partici
who refuses to authorize the board to obtain a copy of his or g@ntunder this chaptgor under any other retirement system, that
mostrecent state or federal income tax return, or who submigsbased upon the participasm&arninggecord and years of ser

falseinformation to the board. vice. A reduction under this subdivision may ro# greater in |
(4) A protective occupation participant is entitled to a duggmount than the amount of disability or retirement benefit
disability benefit as provided in this section if: feceivedby the participant. If the participaistnot eligible for a

- ; ; : retirementenefit because he or she received a lump sum payment
or ((:?))ml—gcise ?gliggggésgbjéet% Vr\]llhsl Igrpﬁél;oc:gsgaflilgnqr her duty or withdrew his or her contributions on or after the date the partici
N P ’ pantbecame eligible to receive a benefit unthés section, the

(b) The disability is likely to be permanent; and ~ amountreceived or withdrawn shall reduce the participsghe

(c) 1. The disability causes the employee to retire from hisfitr under this section in the amounthsfnefit that would be pay
herjob; ableif, on the date the amount was received or withdrawn, the full

2. The employes’pay or position is reduced or he or she i@mountreceived omwithdrawn was applied under40.23 (2m)
assigned to light duty; or (d) as additional employee contributions credited to the partici

3. The employes promotional opportunities within tiser ~ Pant'saccount.
vice are adversely fdcted if state or local employer rules, erdi 5. All earnings payable to the participant from the employer
nances, policies or written agreements specifically prohibitinderwhom the duty disability occurred.
promotionbecause of the disability 6. All earnings payable to the participant from an employer
(4m) A protective occupation participant who is a state motétherthan the employer under whom the duty disability occurred,
vehicleinspector hired on or after January 1, 1968, is not entitlégdall income from self-employment, the total of such earnings
to a duty disability benefit under this section for an injury or digndincome shall reduce the participanenefit as follows:
easeoccurring before May 1, 1990. a. For the amount of the total that is I#san 40% of the par
(4r) A protective occupation participant who is an eyeacy ticipant's monthly salaryone-third of such amount;
medicaltechnician is not entitled to a duty disability benefit under b. For the amount of the total that is from 40% to 80% of the
this section for an injury or disease occurring before the date participant'smonthly salaryone-half of such amount; and
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c. For the amount of the total that is more than 8%e par deathreduced by any amounts under g6b(b) 1.to6. that relate
ticipant’s monthly salarytwo-thirds of such amount. to the participans work record.

(c) The Wisconsin retirement board may not reduce a partici 4. Benefits payable under this paragraph shall be increased
pant'sbenefit because of income or benefits thatasimibutable eachJanuary 1 by the salary index determined for the prior year
to the earnings or work record of the participispousedomes (ar) 1. Thisparagraph applies to benefits based on applications
tic partney or other member of the participantamily, or because filed on or after May 12, 1998. If@otective occupation partici
of income or benefits attributable to an insurance contract, inclyghnt,who is covered by the presumption und@94..455 dies as
ing income continuation programs. aresult of an injury or a disease fohich a benefit is paid or would

(6) TheWisconsin retiremertioard shall adjust the monthly be payable under sul§4), and the participant is survived ly
salaryof every participant receiving a benafitder this section spousedomestic partneor an unmarried child under the agfe
usingthe salary index for the previous calendar year as followh8, & monthly benefit shall be paid as follows:

(a) For the purposes of SL(B) (b) 6’ annua”y on January 1 ) .a. To the surviving Spouse or domestl_C pal‘tnel’ Unt!ls‘h‘e
until the participant death; viving spouse or domestic partner remarries or enters into a new

(b) For the purposes of su) () if the participant is receiv domesticpartnership, if the surviving spouse was married to the

. . : articipanton the date that the participant was disabled under sub.
ing an annuity undes.40.63 (1) annually on January 1 until theP ; : . P
participant'sdeath: and (4) or the domestic partner was in a domestic partnership with the

) n ) participanton the date that the participant was disabled under sub.
(c) For the purposes of sufs) (a) if the participant is not (4) 709% of the participarg’monthly salary at the time of death,

receivingan annuity undes. 40.63 (1) annually on January 1 pyt reduced by any amount payable under €)hb) 1.to 6.

until the first January 1 after the participanBOth birthday b. If there is no surviving spouse or domestic partner or the

Beginningon the January after the participars’ 60th birthday  g1iving spouse or domestic partner subsequediss, to a

the participans monthly salary shall be increasauhually in a o ardianfor each of that guardiamwards who is an unmarried

percentag@mount equal to the percentage amount of d'_"'de’ggrviving child under the age of 18, 10% of the participant’

awardedunder s40.27 (2)until the participans death. Notwith onthiy salary at the time of death, payable until the child marries,

standings.40.27 (2) any benefits payable under this section argesor reaches the age of 18, whichever occurs first.

not subject to distribution of annuity reserve surpluses. 2. Benefits payable under this paragraph shall be increased
(7) (a) This paragraph applies to benefits based on appliggychjanuary 1 by the salary index determined for the prior year

tionsfiled before May 3, 1988. If a protective occupation partici )y any person entitled to a benefit under both this subsection
pantdies as a result of an injury or a disease for which a benefity -, 102 because of the death of the same participant, shall have

is paid or would be payable under s, and the participant is g o her benefit under this subsection reduced in an amount equal
survived by a spouse or an unmarriediild under age 18, a {4 the death benefit payable under £62

monthly benefit sh.al.l be paid as follows: . (9) Thissection isapplicable to protective occupation partici
1. To the survivingspouseif the spouse was married to theyaniswho apply for a benefit under this section on or after July
participanton the date thearticipant was disabled within the1ggo A participant may not apply for a benefit under this section

meaningof sub.(4), one-third of the participastmonthlysalary i he or she iseceiving a benefit under86.191, 1981 stats., on
asreflected at the time of death until the surviving spouse marriggy 1, 1982.

again. History: 1981 c. 2781983 a. 91983 a. 145.20; 1983 a. 19k.6; 1983 a. 255
2. To the guardian of aurviving unmarried child under age1985a. 332s.251 (1), 1987 a. 3631989 a. 240357, 1995 a. 2%.9130 (4) 1997

4 . . . . 39,173 237, 2007 a. 1312009 a. 28
18, $15 per child until the child marries, dies or reaches 18 yeﬁr ross-reference: Sees.891.45for provision as to presumption of employment-

of age. connectedlisease for certain municipal fire fighters.

3. The total monthly amount paid under subidsind?. may Cross—-reference: See also LIRC and s8TF 52.01andDWD 80.31 Wis. adm.
not exceed 65% of the participanthonthly salary as reflected at  the wisconsinRetirement Board may not reduce duty disability benefits under

thetime of death. Any reduction of benefits causgduch limita  sub.(5) (b) 3. for workeis compensation benefits that are paid to a participant before

i ; i the duty disability payments commence, and may do so only for i@d@npensa
tion shall be done on a proportional basis. tion not yet paid. Coutts. Wisconsin Retirement Boar@09 Wis. 2d 655563

(am) This paragraph applies to benefits based on applicationg.2d 917(1997),95-1905

: ; i i~i TheRetirement Boards authorized to promulgate administrative rules interpret
filed on or after May 3,1988. Ifa protective occupation parth sub. (3). Kuester.Wisconsin Retirement Boardp04 WI App 10269 Wis. 2d

pantdies as a result of an injury or a disease for which a beneabt, 674 N.w2d 877 03-0056

is paid or would be pavable under s and the participant is = TheRetirement Board correctly construed sub. (5) (ljeirermining duty disabil
P pay (,4)), P p ity benefits when it reduced those benefits by earnings and lump sum’'sader

survivedby a spouse, domestic partner an unmarried child pensatiorbenefits received after tisfective date of the duty disability benefits. The

underthe age of 18, a monthly benefit shall be paid as followsboardwas reasonable in readifiguttsto hold that the statutorily specified sums are
. . . yablewhen they are receiveshd that it is proper tofskt them against duty disabil

1. Tothe surviving spouse or domestic partner until the Slﬁe benefits. Carey.WVisconsin Retirement BoardP07 WI App 17298 Wis. 2d

viving spouse remarries or the surviving domestic partner entera 728 N.w2d 22 06-1233
into a new domestic partnerstop marries, if the spouse was mar
ried to the participant on the date that the participant was disabled

undersub.(4) or the domestic partner was in a domestic-part SUBCHAPTERVI
nershipwith the participant on the date that the participant was
disabledunder sub(4), 50% of theparticipants monthly salary SURVIVOR BENEFITS

atthe time of death, bueduced by any amount payable under sub.

(5) (b) 1.t06. ) ) ) 40.70 Life insurance coverage. (1) Except as provided in
2. To a guardian for each of that guardiwards who is an sub.(11), each eligiblemployee of an employer shall be insured
unmarriedsurviving child under the age &8, 10% of the partiei underthe group life insurance plan providedder this subchapter
pant'smonthly salary at the time of death, payable until the chilflall of the following apply:
marries dies or reaches the age of 18, whichever occurs first. Theg) The employer is a participating employer under thie-W
marital or domestic partnership status of the surviving spouseconsinretirement system and was included in the grouginiifer
domestic partner shall have ndeet on the payments under thisgnceprogram bys.40.20 (5m) 1979 stats., or the governing body
subdivision. of the employer has adopted a resolution in a form prescribed by
3. The total monthly amount paid under suddsind2. may the department to make coverage availabliés employees or is
not exceed 70% of the participasmthonthlysalary at the time of the state. Coverage may also be extended by rule to employees
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underother retirement systems if the employer adopts a resolutiosurer,at his or her own expense. If the evideisapproved, the
asspecified in this paragraph. A certified copy of the resoluti@mployeeshall become insured on the first day of the first month
shallbe filed with the departmeiand the resolution takes@ft beginningafter the approval.
on the first day Of the 4th month beginning after the date Of f|||ng (7m) |f, as a result Of employer erran emp|0yee has not
An employer may provide group life insurarfoe its employees fjled an application with the department as required undeXEub.
throughseparate contracts in addition to, or in lieu of, the groyg) or made premium contributions as required under(diigc)
life insurance provided biye department under this subchapteithin 60 days after becomingjigible for group life insurance

(b) The employee files an application in the manner providedverage the employee is considered not to be insured for that
by rule or contract, to be fective on a date fixed by the depart coverage. The employee may become insured by filingeav
ment,for one or moref the types of coverage established undeipplicationunder sub(1) (b) within 30 days after the employee
this subchapter The group insurance board may provide &dif receivesfrom the employer written notice of the etroAn
entmethod of enrollment than provided under this subsectionemployeeis notrequired to furnish evidence of insurability to

(c) The employee pays the employee contribution toward thecome insured under this subsection. An employee becomes
life insurance premium under49.05 (6) insuredunder this subsection on the first day of the finsinth

(2) A resolution adopted under sii) (a)takes dect only if beginning after the date on which the employer receives the
the department determines that at least 50% of the eligiigployee’snew application under suft) (b).
employeesf that employer will be covered at the time that the (8) An insured employee may at any time cancel one or more
resolutionis efective. The departmesttietermination shall be of the types of life insurance coverage provided under this sub
based on the employerprior year—end report of the number othapterby filing a cancellatiorform with the employing dice.
employeegarticipating in the \Iiéconsin retiremergystem arif ~ The cancellation form shalbe transmitted immediately to the
the employer was not a participating employer in the prior,yeatepartment.The cancellation shall befeftive and the insurance
on the number of employees who, anbefore the 15th day of the shall cease at the end of the calendar month which begins after the
month immediately preceding thdezftive dateof the resolution, cancellationform is received by the appropriatdicé.
have applied for group life insurance coverage under this sub (9) Thelife insurance shall terminate as provided in the-con
chapter. If the department nullifies a resolutibased on instif  tractwhich shall also providan option for an employee to convert
cientparticipation, the employer may not file another resolutigisurancecoverage upon termination of employmentdfered
undersub.(1) (a)during the first 6 months after the date of the preyy the insurance during the entire 6 months precesimgination
viousfiling. or if covered by the insurance from the initideetive date for that

(3) Employersmay adopt resolutions providing all tbever  employer to the date of termination.
agesprovided under this subchapter or provided by contract or (10) Thegroup insurance board may provide for the continua
may identify in the resolutioronly specified coverages that argjon or suspension of insurance coverage during any month in
authorizedby contract to beffered separatelyEmployees may \yhich no earnings are received during a leave of absence.
file an application under suft) (b) for the amount of coverage (11) An eligible stateemployee shall not be insured under the

providedunder s40.72 (1)and for any other coveragdared by foup life insurance provided under this subchapter if the

their employer The department shall determine the method : .
administratiorand the procedure for collection of premiums an ployeeglects insurance coverage waticounty under 878.12

employercosts. History: 1981 c. 961989 a. 1331, 182 1991 a. 1522007 a. 131

(4) (a) The governing body of any employer may do any of cross—reference: See also €TF 60.31 Wis. adm. code.
the following:

1. Change the coveragfeat it makes available to its employ 40.71 Death benefit eligibility . The following described
eesunder s40.72 (2)or (3) by adopting an amended resolutiorpersonsare entitled to deathenefits from the \gconsin retire
and filing a certified copy of the amended resolution witle mentsystem, in the form and at the times specified:

department. (1) The beneficiary of any participant of any annuitant on
2. Withdraw from making coverage under this subchaptéhe date of death of the participant or annuitant. For purposes of
availableto its employeedy adopting a withdrawal resolutionthis subsection:
andfiling a certified copy of the withdrawal resolution witie (@) A participant is deemed a participatiamployee on the
department. dateof death even though the participant is then an applioant
3. Nullify its amended resolution or withdrawal resolution & retirement or disability annuitgxcept as providey s.40.63
anytime before it becomesfettive by adopting a nullifying reso (8) (h), if the participant application was received by the board
lution and filing a certified copy of the nullifying resolution withwithin 30 days after the participant ceased to be a participating
the department. employeeand the participant would have been entitled to the
(b) Except as provided in sufg), amended resolutions andannuityhad the participant lived.
withdrawalresolutions take ffct on the first day of the 4thonth (b) If the date of death is less than one year after the last day
beginningafter the date of filing. Nullifying resolutions takefor which earnings were paid, a participant is deemed a participat
effecton the date of filing. ing employee on leave of absence, notwithstanding the fact that
(c) If a withdrawal resolution becomedegttive, the employer no formal leave of absence is infest, if the participating
may not file another resolution under s(b) (a)during the first employerfor which the participant last performedrvices as a
12 months after the fefctive date of the withdrawal resolution. participatingemployee has not filed notice of the terminatidn
(5) Thedepartment may accept or reject an amemdsoly  €mploymentprior to the employes’death.
tion, or a resolution under sufl.) (a)that is filed after themploy Cross-reference: See also $£TF 20.37 Wis. adm. code.
er's withdrawal resolution becomedeidtive, andnay chage the (c) If the death of a participating employee on leave of absence,
employerfor any postretirement insurance liability otherthan a leave for purposes of military service, arises from
(6) Exceptas provided in sul{Zm), any employee who has €mploymenty any employer other thanparticipating employer
not applied for coverage under sy(t) within the time period €mploymentis deemed to have terminated and the participant
specifiedby rule or contract after becoming eligible tmverage Shallnot be considered a participating employee on the date of his
or any employee whose insurance terminates undef&ughall  or her death.
not thereafter become insured for that coverage unless the(d) Every participant is deemed an annuitant immediately
employeefurnishes evidence of insurability satisfactorythe uponthe efective date of the participastnnuity or the date the
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applicationis received by the department if the participafivis (c) The employes’number of years of service with the padtici
ing on that date, whichever is later patingemployer by whom the employee was employed immedi

(e) Any annuitantvhose annuity is terminated shall cease tately before termination equals at least 20 years.
bean annuitant as of the last day of the month preceding the last4g) Any individual who became an employee of the state
day on which the annuity is payable. underchapter 90, laws of 1978ectiorb46, as diected bychapter

(2) Any death benefit may bgaid as a beneficiary annuity 333,laws of 1973sectionl89h may use service as a member of
subjectto 5.40.73 (3) or as a single cash sum as specifiethey the Milwaukee County employegtetirement system to meet any
beneficiaryin the application for the death benefit unless the paervicerequirements under this subchapter
ticipant prohibited payment of a single cash sum in a written (4r) At any time after an insured employe@mount of life
noticereceived by the department prior to the particigagi¢ath. insurances reduced under sul{®) and(3) and life insurance pre
A prohibition on payment of a single cagim shall not be ffc- miumsare no longer required unden8.05 (6) (b) the employee
tive if the monthly amount of the annuity would be less ttien  may convert the present value of the life insurance to pay the pre
amountdetermined under 40.25 (1) (a)or if the beneficiary is miums for health or long—term care insurance provided under
the participants estate or a trust in which the beneficiary hassaubch.V, but only if the department determines that the value of
beneficialinterest. the conversion is exempt from taxation undee Internal Reve

(3) Wheneverany death benefit is payable in a single cagtle Code.
sum, it shall be paid only after receipt by the department ofcthe (5) Theamount of insurance specified under gdpshall be

lowing: adjustedwhen the person again becomes an employee of an
(a) A copy of the death certificate of the participanapnui ~ employerparticipating in the group life insurance plan avidle
tant; employedagain the person shall pay premiums undé0 €5 (6)

(b) A written application of the beneficiary for the benefit; anfPr the insurance.

(c) Any additional evidence deemed necessary or desirabledtl) :g”i-g]: r?rTJci)t;n;hﬁlllT)Seu;ﬁgcseacr)rieagsegp?rlwcéyg?nmxer:mgg on

the department. ! ; . ; .

. retiredand his or her earnings had continued in the same amount
History: 1981 c. 961987 a. 309 . . : .
Cross—reference: See also €TF 20.37 Wis. adm. code. asat the time of his or her retirement, except as provided by subs.

Nothingin s. 40.73 creates an entitlement in the beneficiary to the annuity-vafi) and(3).

singlecash sum benefit as of the datelefith even though the value of the single cash . . . el . .
sumbenefit is calculateds of the date of death. A beneficiary does not acquire a (/) During a period of disability inwhich premiums are
propertyinterest in a single cash sum death benefiter s. 40.73 (1) (c) until the waived under the terms of the insurance contract the amount of

beneficiaryapplies for a death benefit as required by sub. (3). FaBiepartment i i

of Employws Tust Funds2006 Wi 7 287 Ws. 2d 106708 N.NSd 326 04-0064  Insuranceshall be thesame as if the employee had not become dis
abledand earnings had continued at the same amount as at the time

of becomingdisabled, and the contract may provide that the-insur

40.72 Life insurance benefits. (1) Except as provided in X - . ht .
sub.(2), (3), (3m), (8) or (10), the amount ofroup life insurance ancecontinuegduring the continuance of the disability even if the
N e . ' [sonceases to be an employee.

of an insured employee under age 70 shall be $1,000 of insuraffc eS| : _ _
for each $1,000 or part of $1,000 of the employegnuakarn (8) Thelife insurance in déct during theprevious year shall
ings during the prior calendar yeamotwithstanding anjimitation ot be reduced during subsequent consecutive years of eligible
of amount that may otherwise be provided by. l&vor persons €mploymentwith the same employer unless the employee elects
covered initially the earnings shall be a projection on an annd@ihave the amount of life insurance recomputed under glibs.
basis of the compensation at titee of coverage until the date 0 (3) or cancels coverage. The election shall be made under pro
determinedby the group insurance board for establishiegv Cedure_$$tabllshed by the department. This subsection is subject
annualamounts of insurance. to the limitations of subg2) and(3).

(2) Exceptas provided by sul§3), the amount of life insur ~ (9) In addition to the insurance provided under ¢p.insur
ancefor any insured eligible employee who is 70 yesfrage or ancemay be provided against acciderdaith and dismember
olderor insured retired eligible employee under €abwho is 65 Mentas defined by the group insurance bdardccordance with
yearsof age orover shall be the amount as computed under siignefitschedules established by contract.

(1) reduced by 25% of that amount on each birthdayhef (10) Eachinsured state employee, and each insured employee
employeecommencing witithe employea’ 65th birthdaywith  to whom this subsection applies by an election undé.30 (3)
amaximum reduction of 75%. whois under 70 years of age, or 65 years of age if retired, shall be

(3) The maximum reduction in the amount of insurafiee Providedan amount of group life insurance in additiorthat pre
anyinsured employee to whom thigbsection applies by an elec vided under sub(1) equal to 100% of the employsegarnings
tion under s40.70 (3)andfor any insured state employee shall beoundedto the next higher $1,000, if earnings are not in even
50%. $1,000increments. The employee may cancel, in accordtigth

(3m) The group insurance board mayy contract, limit the procedurespecified by s40.7Q the amount of additional insur

amountof group life insurance for any insured employee wh@CceProvided under this subsection.

becomesnsured by electing coverage undef®.70 (6) a Zisia%tozr())/islgfg.oc. 96386, 1985 a. 333.251 (3) 1989 a. 1821991 a. 1521993

(4) The amount of life insurance for any insured employee Cross-reference: See also s&€TF 60.31and60.6Q Wis. adm. code.
who was either a participatingmployee before January 1, 1990,
or who has been covered under the group life insurance plan id@f73 Death benefits. (1) The amount of the Wconsin
least5 calendar years after 1989, who terminates employmestirementsystem death benefit shall be:
shallbe the same as if the employee had not terminated employ (a) Upon the death af participant, other than an annuitant or
mentand earnings had continued at the same amount as at the §f&rticipating employee, the sum of the additional and employee
of termination, except as provided in su@).and(3) and s40.70  requiredcontribution accumulations creditéulthe participans
(3), if any of the following applies on the date of termination: accounton the beneficiary annuityfettive date qrin the case of

(a) The employee meets all of the requirements for receiviagump sumpayment, the first day of the month in which the death
an immediate annuity except the filing of an application. benefitis approved. In addition:

(b) The sum of the employextreditable service on January 1. For teacher participants who were members oftate
1, 1990, and the number of calendar years after 1989 in which teachergetirement system or the Milwaukee teachers retirement
employeehas been covered under the group life insurance pfamd on June 30, 1966, the amount shall be increased by the
equalsat least 20 years. employercontribution accumulation credited to the participant’
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accounton or prior to June 30, 1973, plus interest at tfect¥e ity, including monthly interesit the assumed benefit rate for each
rate subsequently credited to the accumulations. full month between the termination of annyigyments and the

2. For participants who were participants of thissinsin monthin whichthe single sum payment is approved, in a single
retirementfund on or prior to December 31, 1965, the amou&t/Mm-
shall be increased by themployer contribution accumulation (b) In lieu ofthe continuation of monthly payments under par
creditedto the participans accounbn December 31, 1965, plus(a), the then present value of the annuity shall be paid as a death
interestat the diective rate subsequently credited to the accumbenefit under sul(l) if:

lations. S 1. The estate of the annuitant is the beneficiary;
(am) Upon the death of a participating employee, except as 2. No beneficiary of the annuitant survives;

otherwiseprovided by par(c), the sum of all of the following 3 The death of the beneficiary occurs after having become

accumulationsincluding any interest credited to the accumulgapitiedto receive payments under p@), but prior to the end of
tions, that are credited to the participangccount on the benefi {4 period guaranteed:

ciary annuity efective dateor, in the case of a lump sum payment,

thefirst day of the month in which the death benefit is approved: - The amount of the monthly payments to biemeficiary
i o Including any amount payable under49.27, is less than the
1. Additional contributions.

5 A lated ibuti h h amountdetermined under 40.25 (1) (&)or
- Accumulated contributions to purchase other goveramen 5 At the death of the annuitant the remainder of the period for
tal service under $10.25 (7) 2001 stats., or #0.285 (2) () which payments are guaranteed is less than 12 months.

3. Twice the employeesquired contributions, after first sub (3) (a) A death benefit may be paid as an annuity for the life
tracting the accumulations undsubd.2., including interest on o the beneficiaryif the amount of the death benésisuficient
the accumulations. to provide a beneficiary annuity in the normal form at least equal
(b) Upon the death of an annuitant, in addition to any amoutigsthe amount determined unde#8.25(1) (a)and the beneficiary
payableby virtue of the annuity option elected by an annuithet, or the participant haslected to have the death benefit paid as a
amountdetermined under pdg) for contributionamade under s. beneficiaryannuity
40.05(1) subsequent to thefettive date of thannuity or addt (c) Whenever any death benefit is payable in the for@nof
tional contributionsnot applied to provide an annuityrovided annuity the annuity may begin on the day following the date of
the amounts have not been previously paid out as a BUMP  geathof the participant or annuitant if the department has received
unders.40.25 acopy of the death certificate of the participant or annuitant, and
(c) Upon thedeathof a participating employee who, prior toa written application of the beneficiary for the benefit, subject to
death,met the applicable minimum age under8.23 (1) (a) thesame restrictions onfettive dates as set forth for retirement
(intro.), if the beneficiaryto whom a death benefit is payable is annuities.

naturalperson, or a trust in which the natural person has a benefi () The amount of any beneficiary annuity shall be that which
cial interest, the present value on thgy following the date of canbe provided from the death benefit, determined in accordance
deathof the life annuityto the beneficiary which would have beefyih the actuarial tables infett on the déctive date of the anpu
payableif the participating employee had been eligiblegiceive ity.
aretirement annuitycomputed under 40.230r40.26 beginning
onthe date of death and had elected to receive the annuity inem

form of a joint and survivor annuity providirte same amount annuityforms provided for retirement annuities, other than as an
of annuity to the surviving beneficiary as the reduced amount pay,, i nayable over the joint life expectancies of tiemeficiary
able during the participard’lifetime. If there is more than one_ - 4another person. The number of guaranteed monthly payments

beneficiarythe amounbf the annuity and its present value will b : -
determined as if the oldest of the beneficiaries were the sole bgtaﬂvga gggggi:ﬁ? eneficiary may not exceed lffe expectancy of

ficiary. If the death benefit payable to the beneficiary under this -

paragraphwould be less than the amount determined under par () Any beneficiary between ages 18 and 21 or the legal or nat
(am) the death benefit shall be payable under (aan) and this = Ural guardian of a minor beneficiary may lieu of a life annuity
paragraplshall not be applicable to the beneficiaAn annuitant €'€ct thathedeath benefit be paid in the form of a temporary life
receivingan annuity only under 80.24 (1) (f) which annuityvas ~ 2nnuity, beginning on the day following the date of death of the
animmediate annuityshall be deemed a participatiemployee participantor annuitant and ending with the monthly payment

; immediatelyprior to the beneficiarg’' 21st birthdayand a final
;o;guzrgo(slt)as&f());rtlglus r?;r%geriﬁgr?grgﬂt. the amount payable underlpayment,payable one month after the termination of the tempo

(d) Increased, upon the death of a participant who had eleciﬁg annuity in the amounts specified in the application, provided

o . . amounts can be providém the death benefit, on the basis
the additional benefit provided by 42.81 (14) 1979 stats., and : ; e !
continuedmaking the contributions provided for in42.81 (14) of the actuarial tables infett on the date of initial approval of the

o . annuity. A beneficiary prior to the final payment, maif the
%97253ti‘éséé and was e"g'glf for thb%ngf't on Dotlecbemh amountof the final payment is siifient to provide aimmediate
er 15, by an amounand for a period determined by the,eneficiaryannuity in the normal form @it least an amount equal
actuaryand approved by the board as being appropriate to

Sk . h ®he amount determined under$.25 (1) (amonthly elect to
level of contributions provided for in ¢2.81 (14) 1979 stats., or ;ieivein lieu of the final payment an argn)ljétpmmenc)i{ng on the

e) Any beneficiary who is eligible to receive a beneficiary
uity may elect to receivéhe annuity in any of the optional

anylower level of contributions, as determined by the actuary a : ot ;
approvecby the board. The board may require that the paym B8y following the date of termination of the temporary annuity

) ; Do erminedn the basis of the actuarial tables fie@fon the date
of benefits under an insurance contract be paid in lieu of any begginitial approval of the annuity

fits _prowded under thiparagraph, but only if the beneflts under istory: 1981 c. 961983 a. 141290, 1987 a, 3091989 a. 10, 166 1995 a. 302
theinsurance contract are at least equal to the benefits that wailgl1997 a. 581999 a. 1, 12: 2005 a, 1542007 a. 96131 2013 a. 20
otherwisehave been paidnder this paragraph on the date on Whateverefect the Marital Property Act, ch. 766, may have with respect to prop

i ; i erty rights between spouses, it has rfeafon the Board’ determination of a benefi
which the insurance contract went intdeet. ciary under ch. 40. JacksonBEmployee TustFunds Board230 Ws. 2d 677602

(2) (a) Upon the death, prior to the expiration of th@rantee N.W.2d 543(Ct. App. 1999)98-3063

H ;i i ikvini i Theboards consistent interpretation of “M& Mrs.” beneficiary designations as
peI’IOd, of an annuitant recelving an annummh prOVIdeS a relatingto the identity of the beneficiaries on the date of the designatiomeassn

guaranteednumber of monthly payments, monthpayments able. Jackson vEmpioyee Tust Funds Boar®30 Ws. 2d 677602 N.W2d 543(Ct.
shallbe continued until payments have been made for the guarwp. 1999),98-3063

s ; Nothingin s. 40.73 creates an entitlement in the beneficiary to the annuity—value
teednumber of months. Any beneﬂuary under tbmagraph singlecash sum benefit as of the dateleéth even though the value of the single cash

may elect at any time to receive the then present value of the anfikhbenefit is calculateds of the date of death. A beneficiary does not acquire a
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40.73 PUBLIC EMPLOYEE TRUST FUND Updated 11-12Wis. Stats. 50

propertyinterest in a single cash sum death bengfiter s. 40.73 (1) (c) until the (d) Approve the terms armbnditions of model salary reduc

beneficiaryapplies for a death benefit as required by sub. (3). FaBiepartment : ;
of Employee Tust Funds2006 Wi 7 287 Wis. 2d 106708 N.Ww2d 326040064  tiON agreements which shall be used by each state agency

(e) Require as a condition dhe contractual agreements
40.74 Beneficiaries. (1) Payment to 2 or more persons agnterednto under thisection that approved deferred compensa
joint beneficiaries shall be equal unless the participant, employim plan providers shall provide service to state agencies only as
or annuitant has designated otherwis¢hi@ written designation approvedby the deferred compensation board.

of beneficiary on file with the department. () Require as a condition dghe contractual agreements
(2) A beneficiary of a deceased participant, annuit@tér  enterednto under this section that the deferred compensation plan
nate payee, beneficiargr employee may waive absolutely angrovidersshall reimburse the department, to be credited to the
without right of reconsideration or recovery all part of any administrativeaccount of the public employee trust fund in s.
benefitpayable under this chaptefhe beneficiary shall then be40.04 (2), for any costs incurred directly or indirectly liye
determinedas if the waiving beneficiary had died priorttee department in soliciting, evaluating, monitoring and servicing
decedenexcept that if the person was a beneficiary under grodpferredcompensation plans.
2 under s40.02 (8) (a) 2.payment shall be made as if at least one (g) Serve as trustee of any deferred compensation plan estab
child had survived the participant, alternate payee, beneficiahed under this section, hold the assets and income of the plan
employeepr annuitant. Unless the department receivebene in trust for theexclusive benefit of the employees who participate
ficiary’s written request to cancel the waiver before the date @ithe plan and their beneficiaries, and maintain the plan as-an eli
which it would otherwise becomefettive, the waiver shall be giple deferred compensation plan, as defined in se4aitb) of
effective 30 days after it is received by the department or the dgi@ Internal Revenue Code, and as a governmental plan for eligi
specifiedin the waivey if earlier The waiver may be cancelled byple employers, as defined in secti¢B7 (e) (1) (A) of the Internal
the beneficiary in writing before the fettive date. Awaiver RevenueCode.
receivedafter the dkctive date on which a beneficiary has eom (2g) The deferred compensation board may accept timely

menceda monthly annuity under 40.73 (2)or (3) shall apply to a oo h

\ . ppealof determinations madey the department fafcting any
monthly payments payable after théective date of the waiver joi'or henefit undeany deferred compensation plan provided
Paymentshall be subject to the restrictions specifiesl40.73 (2) 5 inder this section.

(b). .
. . . (2m) The deferred compensation board shptomulgate

Co\sg)ralf;ﬁg%‘ggg‘:téﬁr;gég{;gso\:vﬁig?]ug%c:igg tt)%rrr]rgfrilgilait}s rulesestablishing procedures, requirements and qualifications for

erage - . ; . clary. ffering deferred compensation plans to state employees in addi
designatiorapplies, the designation does not apply if the 'nd'v'(ﬁon to the deferred compensation plarferd by deferred com
ual(g?indkgi:gr:g?iz :cr))fa;tIt((:alE;r:{eir:;?l/ogriztgggf?cﬁ?y?ﬁaI| pensatiorproviders selected and contracted with under @)b.

' ; 2r) (a) In this subsection, “domestic relations order” means
satisfythe requirement of €0.02 (8) (a) 1that a person or trust ju(dg)m(en)t, decree, or order issued mpart pursuant to a domes

\t/)veh g&%ﬂﬂga\:\%l gggt?l(ijsl;?n ;tf\:\g Igﬁgt gevfllr?t?:r?%gfc?: e%ernaﬁlg'ar c relations law of any state or territory of the United States that

designation of beneficiary is received by the departmigrtow- does all of the following: . .
ever,adesignation specified the date or otherwise identified-a spe_1- Relates to a marriage that terminated after December 1,
cific will, the designation shall not apply if the will is not the la: 001.
will and testament of the participant, employee or annuitant. 2. Assigns all or part of a participaaccumulated assets
(6) Any potential primary beneficiary under49.02 (8)who heldin a deferred compensation plan under this subchapter to a
cannotbe located by reasonabldoefs within 12 months after the SPouseformer spouse, domestic partnfermer domestipart
later of the date of death of the participant or the date on which &&:child, or other dependent to satisfyamily support or marital
departmentletermines the person, trust, or estate initially becarREoPertyobligation.
a potential primary beneficiary maye treated as a beneficiary 3. Names the deferred compensation plan established under
thatpredeceased the participant and all other potential benefidfas subchapter and is submitted to the deferred compensation
ries. plan provider selected under suf).
(7) A trust that does not exist on the date of the participant’ 4. Satisfies the requirements established by the deferred com
deathor an estate natpened or reopened within 12 months aftgpensatiorboard under pa(c).
the departmentietermines the estate initially became a potential (c) The deferred compensation board shall prescribe the
primary beneficiary under €10.02(8) may be treated as a benefi requirementsgor a domestic relations order and the administrative
ciary that predeceased the participant and all other potential be@cedurefor dividing an account in the deferred compensation

ficiaries. plan established under this subchapt€he requirements shall be
History: 1981 c. 961987 a. 3092005 a. 1512007 a. 131 includedin any deferred compensation plan and trust document
approvedby the deferred compensation board.
SUBCHAPTERVII (d) The deferred compensation boardl any member or agent

thereof,the department and any employee or agent thereof, and
the deferred compensation plan provider selected unde(Bub.
areimmune from civil liability for all of the following:

1. Any act or omission while performingfigial dutiesrelat

40.80 State deferred compensation plan. (1) The  ing to implementing a domestic relations order under this subsec
deferred compensation board shall select and contract wiffgp,

deferredcompensation plan providers to be ubgdtate agencies . - .
i : 2. Any act or omission of a participant with respect to the par
for providing deferred compensation plans to state em'Oloyee?l‘cipant‘saccount under a deferred compensation plan, including

DEFERRED COMPENSAON PLANS

(2) The deferred compensation board shall: ~ specifically any deferral or investment election distribution,

(a) Determine the requirements for and the qualifications @firingthe period that begiren the day on which the participant’
the deferred compensation plan providers. marriageis terminated by a court and ends on the day on which his

(b) Approve the terms and conditionstio proposed contracts or her account is divided pursuant to a domestic relations.order
for administrative and investment services. (2t) Thedeferred compensation board may require a deferred

(c) Determine therocedure for the selection of the deferredompensatiomplan under this subchapteipon electiorby a par
compensatiomplan providers. ticipantwho is an eligible retired public safetyfioér, to allow for
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the deduction of insurance premiums for health or long—tzare SUBCHAPTERVIII
insurancecoverage from an amount distributed fronpaatick
pant'saccount and for the payment of the premiums directly to an EMPLOYEE-FUNDED REIMBURSEMENT

insurer. ACCOUNTS
(3) Any action taken under this section shall apply to employ
eescovered by a collective lgaining agreement under subbh. 40.85 Employee-funded  reimbursement account
of ch. 11. plan. (1) The board shall select and contract with employee—

History: 1981 c. 1871989a. 1331, 336 1991 a. 1521995 a. 272003 a. 160  fundedreimbursement account plan providerde used by state
2005a. 1502007 a. 131226, 2009 a. 282011 a. 102013 a. 20 agencies

Cross-reference: See also ££TF 70.0] Wis. adm. code. ’ i

Sub. (2m) requires the establishment of rules for alternative or supplemental (2) Theboard shall do all of the following:

g(tetfergdcorlné)éansation plans, but does not require that any such plarieried.of9 (a) Determine the requirements for and the qualifications of
y. en. the employee—-funded reimbursement account plan providers.
40.81 Deferred compensation plan  authorization. (b) Approve the terms and conditionstioé proposed contracts

(1) An employer other than the state or the Universitwisicon- for administrative and related services.

sin Hospitals and Clinics Authority may provide for its employees (C) Determine the procedure fibre selection of the employee—

the deferred compensation plan established und&®.80 Any fundedreimbursement account plan providers in accordance with

employer,including this state and tHéniversity of Wsconsin S.16.705

Hospitalsand Clinics Authority who makes the plan under s. (d) Approve the terms and conditions of model agreements

40.80available to any of its employees shall make it available which shall be used by each state employee to establish an

all of its employees undgrocedures established by the deparemployee-fundedeimbursement account.

mentunder this subchapter (e) Require as a condition dhe contractual agreements
(2) Any local government employeor 2or more employers enteredinto under this section that approveshployee—-funded

actingjointly, may also elect under procedures established by ttegmbursementaccount plan providers may provide service to

employeror employers to contract directly with a deferoedn  stateagencies only as approved by the board.

pensationplan provider to administer a deferredmpensation  (f) Require as a condition of the contracts entered into under

planor to manage any compensation deferred under the plan 808.(1) that the employee—funded reimbursement account plan

may also provide a plan under sect4®8 (b) ofthe Internal Reve providersreimburse thelepartment, to be credited to the adminis

nue Code under procedures established by the local governmgative account othe public employee trust fund unde48.04 (2)

employeror employers. (c), for administrativecosts incurred by the department in cornec
(3) Any action taken under this section shall apply to emplogion with employee—funded reimbursement account plans.
eescovered bya collective bagaining agreement under subt. (9) Deposit into the appropriate accouessablished under s.
orV of ch. 1. 40.04(9m) (a)that part of an employeegross compensation that
History: 1981 c. 187391; 1983 a. 2901991 a. 391995 a. 272009 a. 282011  the employee wants placed in each employee—funded reimburse
a.10:2013 a. 20 mentaccount.

-, History: 1987 a. 3991989 a. 142001 a. 16
40.82 General provisions. (1) Any part of gross com Y

pensationdeferred under deferred compensation plan estab10.86 Covered expenses. An employee—fundedeim-
lished under this subchapter which would have been treatedmagsementaccount plan may provide reimbursement to an
current earnings or wagesphid immediately to the employeeemployee for only the following expenses that are actually
shallbe treated as current earnings or wages for purposes ofitfieirredand paid by an employee and that the board determines
federalsocial securityact or any retirement, pension, or grougre consistent with the applicable requirements of the Internal
insurancebenefit plan provided by the department. RevenueCode:

(2) Compensationthat is withheld under a deferred com (1) Dependent care assistance dguerson who is dependent
pensationplan contract between an employer and an employee the employee.

may be invested by themployer or a person other than the (2) The employees share opremiums for any group insur
employerwho is authorized by contract to administer the fundancebenefit plan provided by the departmenter this chapter
The employer may determine the typesimfestments in which or any other group insurance benefit plan approved under s.
the deferred compensation funds may be invested. The deferpedg21(1) (a) 3, except premiums for income continuation bene
compensatioriunds maybe invested and reinvested in the samis under s40.62

manner provided for investments unde8&l.01 . (3) Medical expenses which are not covered undéealth
(3) Eachdeferred compensation plan under thigchapter insurancecontract.
shallbe maintained and administered as an eligible deferred com (4) Transportatiorexpensesuthorized under sectid82 of
pensatiorplan, as defined in secti@b7 of the Internal Revenue the |nternal Revenue Code.
Code,and shall meet the requirements of seclioh (a) (37) 0f  history: 1987 a. 3091989 a. 141991 a. 39189, 1995 a. 30220014, 162013
the Internal Revenue Code. a.20.
(4) (@) Beginning on December 31, 2008, a participating

employeewho is receivinglifferential wage payments shall be-0-87 Treatment of compensation. Any part of gross com
gnsatlonthat an employer places areimbursement account

consideredas having terminated covered employment during al :

S ; : ; Y : der an employee—funded reimbursement accountgstab
period in Whécf;_th%@ggodlslscae;gmmg I?erwdcet)lfn the un[fo(;m ished under t%isysubclf:apter wlhichuwould have bgenqﬁeated as
servicesas defined i on active dutyor a perio . B h
of more than 30 days, for purposes of receiving a distributi((fﬁrrent earmings or wagesphid immediately to the employee

: - Shall be treated as current earningsvages for purposes of any
unc(is)rs:cthS?(?]) ('1)d(A) ('% o; the dlnternal IzevEnuT Ctodte. retirementor group insurance benefit plan provided bydbpart
person who is described under.j§ayand who elects to ant.

receivea distribution may not subsequentiyake an elective History: 1987 a. 3991991 a. 39

deferralor employee contribution into a deferred compensation

planduring the 6—-month period following the distribution. 40.875 Administrative and contract costs. (1) The
History: 1981 c. 1872003 a. 2642011 a. 1.6. departmenshall do all of the following:
Section40.08 (1) does not permit the divisioha deferred compensation account (a) Beginning on January 1, 1990, collect, from eatie

pursuanto a qualified domestic relations ordéreiss vPreiss2000 WI App 185 - S ! A
238Wis. 2d 368617 N.W2d 514 99-3261 agencywith employees eligibléo participate in an employee-
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fundedreimbursement account plan, a fee in an amdetdér dents;for an employee who is laidfpbut whois not on a tempo
minedby the department to equal that state agarstyare of all rary, school yearseasonal, or sessional layaind his or her sur
of the following: viving insured dependents; and for the surviving insured

1. Costsunder contracts with employee—funded reimbursélependentsf an employee who dies while employed by the state,
mentaccount plan providers. for the benefit ofan eligible employee whose compensation

2. The departmerg’ administrative costs under this subincludessuchhealth insurance premium credits and who satisfies
chapter. atleast one of the following:

1. The employee accrues accumulated unused sick leave
unders. 13.121 (4) 36.3Q 230.35 (2) 233.1Q 238.04 (8) or
757.02(5).

2. The employee has his or her compensation established in

(d) Collect forfeitures from employee—funded reimbursemerel‘tC0|le(:;_t;:/e bagallnlng ﬁgrere]_menthunder SUbM]Of. ch. ﬂl.bl' hed i
accounts,under the terms of contracts with employee—funded 3: The employee has his or her compensation established in
reimbursemenaccount plan providers or with employees. acol:ectlve bagallnlng dagre%ment_undgr S”;?ng ch. 11 and_thcle

(e) Deposit fees collected under pa), forfeitures collected enmdpg?i/ﬁi?:: ZT,[I?IS%/? y the University of¢onsin Hospitals
underpar (d) and interest earned on the fees and forfeitures in f y

\ . ?IOTE: Collective bargaining under subch. I of ch. 11 for employees of the
fund, credited to the account established undd094 (9m) (a) university of Wisconsin Hospitals and Clinics Authority was eliminated by011

(b) Establish a formula, subject to approvaltbg board, to
determinethe fees chaed to state agencies under. gay.

(c) Establish procedures foollecting the fees chged under
par.(a).

to pay costs described in péa) 1.and2. Wis. Act 10. Corrective legislation is pending.
(f) Chage costs described par (a) 1.and2. to the account (b) The health insurance premium credits shall be based on the
establishedinder s40.04 (9m) (a) employees years of continuous service, accumulated unused sick

(2) Thedepartment may base the fees gbdrunder suk{l) leaveand any other fact@pecified as part of the employgebm
(a) on estimates of anticipated administrative and contract cogténsation.
History: 1989 a. 14 (2) Thedepartment is not required to administer any program
that provides health insurance premium creébisthe purchase
of health insurance for a retired employee, or the retired employ
ee’ssurviving insured dependents; for an eligible emplayreter
5.40.02 (25) (b) 6eor the eligibleemployees surviving insured
HEALTH INSURANCE PREMIUM CREDITS dependentsfor an employee whis laid of, but who is not on a
temporary,school yearseasonal, osessional layéf and his or
40.95 Health insurance premium credits. (1) (a) Sub her surviving insured dependents; andtfe surviving insured
jectto sub(2), the department shall administer a program that prdependentsf an employee who dies while employed by the state,
videshealth insurance premium credits for the purchadealth if the department determines that the progdaes not conform
insuranceor aretired employee, or the retired emplogesirviv  to the program approved ltlye joint committee on employment
ing insured dependents; for an eligible employee undé®.62 relations under £30.12 (9)
(25) (b) 6e, or theeligible employees surviving insured depen  History: 1995 a. 8889, 216, 2003 a. 33117, 326, 2009 a. 282011 a. 1032,

SUBCHAPTERIX

2011-12 Wisconsin Statutes updated though 2013 W is. Act 57 and all Supreme Court Orders entered before November 15, 2013.
Published and certified under s. 35.18. Changes ef fective after November 15, 2013 are designated by NOTES. (Published
11-16-13)


https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/40.04(9m)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/40.04(9m)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.875(1)(a)
https://docs.legis.wisconsin.gov/document/acts/1989/14
https://docs.legis.wisconsin.gov/document/statutes/40.95(2)
https://docs.legis.wisconsin.gov/document/statutes/40.02(25)(b)6e.
https://docs.legis.wisconsin.gov/document/statutes/40.02(25)(b)6e.
https://docs.legis.wisconsin.gov/document/statutes/13.121(4)
https://docs.legis.wisconsin.gov/document/statutes/36.30
https://docs.legis.wisconsin.gov/document/statutes/230.35(2)
https://docs.legis.wisconsin.gov/document/statutes/233.10
https://docs.legis.wisconsin.gov/document/statutes/238.04(8)
https://docs.legis.wisconsin.gov/document/statutes/757.02(5)
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/statutes/subch.%20I%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/statutes/subch.%20I%20of%20ch.%20111
https://docs.legis.wisconsin.gov/document/acts/2011/10
https://docs.legis.wisconsin.gov/document/acts/2011/10
https://docs.legis.wisconsin.gov/document/statutes/40.02(25)(b)6e.
https://docs.legis.wisconsin.gov/document/statutes/230.12(9)
https://docs.legis.wisconsin.gov/document/acts/1995/88
https://docs.legis.wisconsin.gov/document/acts/1995/89
https://docs.legis.wisconsin.gov/document/acts/1995/216
https://docs.legis.wisconsin.gov/document/acts/2003/33
https://docs.legis.wisconsin.gov/document/acts/2003/117
https://docs.legis.wisconsin.gov/document/acts/2003/326
https://docs.legis.wisconsin.gov/document/acts/2009/28
https://docs.legis.wisconsin.gov/document/acts/2011/10
https://docs.legis.wisconsin.gov/document/acts/2011/32

801 W Badger Road

] P PO Box 7931
X AW STATE OF WISCONSIN Madison WI 53707-7931
7 e Department of Employee Trust Funds
! v YISCONM DEPATIINT Robert J. Conlin 1-877-533-5020 (toll free)
STl SECRETARY Fax (608) 267-4549

http://etf.wigov

Reference Manual

For the Group Insurance Board

l. Wisconsin Open Meetings Law (Wis. Stat. §§ 19.81-19.98)
- Compliance Guide
- Statutes

Il. Wisconsin Public Records Law (Wis. Stat. §§ 19.31-19.39)
- Compliance Outline
- Statutes

(Rev. January 2014)




WISCONSIN
OPEN MEETINGS LAW

A COMPLIANCE GUIDE

August 2010

DEPARTMENT OF JUSTICE
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Effective citizen oversight of the workings of government is essential to our
democracy and promotes confidence in it. Public access to meetings of governmental
bodies is a vital aspect of this principle.

Promoting compliance with Wisconsin’s open meetings law by raising awareness
and providing education and information about the law is an ongoing part of the mission
of the Wisconsin Department of Justice. Citizens and public officials who understand
their rights and responsibilities under the law will be better equipped to advance
Wisconsin’s policy of openness in government.

Wisconsin Open Meetings Law: A Compliance Guide is not a comprehensive
interpretation of the open meetings law. Its aim is to provide a workable understanding of
the law by explaining fundamental principles and addressing recurring questions.
Government officials and others seeking legal advice about the application of the open
meetings law to specific factual situations should direct questions to their own legal
advisors.

This Compliance Guide is also available on the Wisconsin Department of Justice
website at www.doj.state.wi.us, to download, copy, and share. The website version
contains links to many of the opinions and letters cited in the text of the Guide.

As Attorney General, I cannot overstate the importance of fully complying with
the open meetings law and fostering a policy of open government for all Wisconsin
citizens. To that end, T invite all government entities to contact the Department of Justice
whenever our additional assistance can be of help to you.

J.B. Van Hollen
Attorney General
August 2010
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WISCONSIN
OPEN MEETINGS LAW!

I. POLICY OF THE OPEN MEETINGS LAW.

The State of Wisconsin recognizes the importance of having a public informed about governmental
affairs. The state’s open meetings law declares that:

In recognition of the fact that a representative government of the American type is
dependent upon an informed electorate, it is declared to be the policy of this state that the public
is entitled to the fullest and most complete information regarding the affairs of government as is
compatible with the conduct of governmental business.

Wis. Stat. § 19.81(1).2

In order to advance this policy, the open meetings law requires that “all meetings of all state and local
governmental bodies shall be publicly held in places reasonably accessible to members of the public and shall be
open to all citizens at all times unless otherwise expressly provided by law.” Wis. Stat. § 19.81(2). There is thus
a presumption that meetings of governmental bodies must be held in open session. State ex rel. Newspapers v.
Showers, 135 Wis. 2d 77, 97, 398 N.W.2d 154 (1987). Although there are some exemptions allowing closed
sessions in specified circumstances, they are to be invoked sparingly and only where necessary to protect the
public interest. The policy of the open meetings law dictates that governmental bodies convene in closed session
only where holding an open session would be incompatible with the conduct of governmental affairs, “Mere
government inconvenience is . . . no bar to the requirements of the law.” Sfafe ex rel Lynch v. Confa,
71 Wis. 2d 662, 678, 239 N.W.2d 313 (1976).

The open meetings law explicitly provides that all of its provisions must be liberally construed to achieve
its purposes. Wis. Stat. § 19.81(4); St. ex rel. Badke v. Greendale Villuge Bd., 173 Wis. 2d 553, 570,
494 N.W.2d 408 (1993); State ex rel Lawfon v. Town of Barton, 2005 WI App 16, § 19, 278 Wis. 2d 388,
692 N.W.2d 304 (“The legislature has issued a clear mandate that we are to vigorously and liberally enforce the
policy behind the open meetings law”). This rule of liberal construction applies in all situations, except
enforcement actions in which forfeitures are sought. Wis. Stat. § 19.81(4). Public officials must be ever mindful
of the policy of openness and the rule of liberal construction in order to ensure compliance with both the letter and
spirit of the law. Stafe ex rel. Citizens for Responsible Development v. Cily of Milton, 2007 WI App 114, 9 6,
300 Wis. 2d 649, 731 N.W.2d 640 (“The legislature has made the policy choice that, despite the efficiency
advantages of secret government, a transparent process is favored™).

II. WHEN DOES THE OPEN MEETINGS LAW APPLY?

The open meetings faw applies to every “meeting” of a “governmental body.” Wis. Stat, § 19.83, The
terms “meeting” and “governmental body” are defined in Wis. Stat, § 19.82(1) and (2).

'The 2009 Open Meetings Law Compliance Guide was prepared by Assistant Attorneys General Thomas C.
Bellavia and Biuce A. Olsen. The text reflects the continuing contributions of former Assistant Attorneys General Alan M,
Lee and Mary Woolsey Schlaefer to earlier editions of the Guide. The assistance of reviewers Sandra L. Tarver, Steven P,
Means, Kevin Potter, Kevin St. John, and Raymond P. Taffora, and the technical and administrative support of Connie L.,
Anderson, Amanda J, Welte, and Sara J. Paul is gratefully acknowledged.

*The text of this, and all other, sections of the open meetings law appears in Appendix A.




A. Definition Of “Governmental Body.”

1. Entities that are governmental bodies.

a. State or local agencies, boards, and commaissions.

The definition of “governmental body™ includes a “state or local agency, board, commission, committee,
council, department or public body corporate and politic created by constitution, statute, ordinance, rule or
order].]” Wis. Stat, § 19.82(1). This definition is broad enough to include virtually any collective governmental
entity, regardless of what it is labeled. It is important to note that a governmental body is defined primarily in
terms of the manner in which it is created, rather than in terms of the type of authority it possesses. Purely
advisory bodies are therefore subject to the law, even though they do not possess final decision making power, as
long as they are created by constitution, statute, ordinance, rule, or order, See Stafe v, Swanson, 92 Wis. 2d 310,
317, 284 N.W.2d 655 (1979).

The words “constitution,” “statute,” and “ordinance,” as used in the definition of “governmental body,” refer
to the constitution and statutes of the State of Wisconsin and to ordinances promulgated by a pelifical subdivision
of the state. The definition thus includes state and local bodies created by Wisconsin’s constitution or statutes,
including condemmation commissions created by Wis. Stat. § 32.08, as well as local bodies created by an
ordinance of any Wisconsin municipality. It does not, however, include bodies created solely by federal law or by
the law of some other sovereign.

State and local bodies created by “rule or order” are also included in the definition. The term “rule or
order” has been liberally construed to include any directive, formal or informal, creating a body and assigning it
duties. 78 Op. Aty Gen. 67, 68-69 (1989). This includes directives from governmental bodies, presiding officers
of governmental bodies, or certain governimental officials, such as county executives, mayors, or heads of a state
or local agency, department or division. See 78 Op. Att’y Gen. 67. A group organized by its own members
pursuant to its own charter, however, is not created by any governmental directive and thus is not a governmental
body, even if it is subject to governmental regulation and receives public funding and support.® The relationship
of affiliation between the University of Wisconsin Union and various student clubs thus is not sufficient to make
the governing board of such a club a governmental body. Penkalski Correspondence, May 4, 2009,

The Wisconsin Aftorney General has concluded that the following entities are “governmental bodies”
subject to the open meetings law:

State or local bodies created by constitution, statute, or ordinance:

« A municipal public utility managing a city-owned public electrical utility. 65 Op. Att’y Gen. 243
(1976).

»  Departments of formally constituted subunits of the University of Wisconsin system or campus.
66 Op. Att’y Gen. 60 (1977).

* A town board, but not an annual or special town meeting of town electors. 66 Op. Att’y Gen. 237
{1977).

» A county board of zoning adjustment authorized by Wis. Stat § 59.99(3) (1983) (now Wis. Stat.
§ 59.694(1)). Gaylord Correspondence, June 11, 1984,

3Buit see the discussion of quasi-governmental corporations in section I A.1.d. of this Guide,
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» A public inland lake protection and rehabilitation district established by a county or municipality,
pursuant to Wis. Stat. §§ 33.21 to 33.27. DuVall Correspondence, November 6, 1986.

State or local bodies created by resolution, rule, or order:

+ A committee appointed by the school superintendent to consider school library materials. Staples
Correspondence, February 10, 1981.

« A citizen’s advisory group appointed by the mayor. Funkhouser Correspondence, March 17, 1983.

»  An advisory commiittee appointed by the Natural Resources Board, the Secretary of the Department
of Natural Resources, or a District Director, Bureau Director or Property Manager of that
department. 78 Op. Att’y Gen. 67.

« A consortium of school districts created by a contract between districts; a resolution is the
equivalent of an order, 1-10-93, October 15, 1993,

*+  An industrial agency created by resolution of a county board under Wis. Stat. § 59.071. [-22-90,
April 4, 1990.

* A deed restriction committee created by resolution of a common council. 1-34-90, May 25, 1990,

« A school district’s strategic-planning team whose creation was authorized and whose duties were
assigned to it by the school board. 1-29-91, October 17, 1991,

* A citizen’s advisory commitiee appointed by a county executive. Jacques Correspondence,
January 26, 2004.

+  An already-existing numerically definable group of employees of a governmental entity, assigned
by the entity’s chief administrative officer to prepare recommendations for the entity’s
policy-making board, when the group’s meetings include the subject of the chief administrative
officer’s directive. Tylka Correspondence, June 8, 2005.

* A Criminal Justice Study Commission created by the Wisconsin Department of Justice, the
University of Wisconsin Law School, the State Bar of Wisconsin, and the Marquette University
Law School. Lichstein Correspondence, September 20, 2005,

*  Grant review panels created by a consortium which was established pursuant to an order of the
Wisconsin Commissioner of Insurance, Katayama Correspondence, January 20, 2006.

* A joint advisory task force established by a resolution of a Wisconsin town board and a resolution
of the legislature of a sovereign Indian tribe. [-04-09, September 28, 2009,

* A University of Wisconsin student government committee, council, representative assembly, or
similar collective body that has been created and assigned governmental responsibilities pursuant
to Wis. Stat. § 36.09(5). 1-05-09, December 17, 2009.

Any entity that fits within the definition of “governmental body” must comply with the requirements of
the open meetings law. In most cases, it is readily apparent whether a particular body fits within the definition.
On occasion, there is some doubt. Any doubts as to the applicability of the open meetings law should be resolved
in favor of complying with the law’s requirements.

b. Subunits.

A “formally constituted subunit” of a governmental body is itself a “governmental body” within the
definition in Wis. Stat. § 19.82(1). A subunit is a separate, smaller body created by a parent body and composed
exclusively of members of the parent body. 74 Op. Att’y Gen. 38, 40 (1985). I, for example, a fifteen member
county board appoints a committee consisting of five members of the county board, that committee would be
considered a “subunit” subject to the open meetings law. This is true despite the fact that the five-person
committee would be smaller than a quorum of the county board. Even a committee with only two members is
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considered a “subunit,” as is a committee that is only advisory and that has no power to make binding decisions.
Dziki Correspondence, December 12, 2006.

Groups that include both members and non-members of a parent body are not “subunits” of the parent
body. Such groups nonetheless frequently fit within the definition of a “governmental body”—e.g., as advisory
groups to the governmental bodies or government officials that created them,

¢. State Legislature,

Generally speaking, the open meetings law applies to the state Legislature, including the senate,
assembly, and any committees or subunits of those bodies. Wis, Stat. § 19.87. The law does not apply to any
partisan caucus of the senate or assembly. Wis. Stat. § 19.87(3). The open meetings law also does not apply
where it conflicts with a rule of the Legislature, senate, or assembly, Wis, Stat. § 19.87(2). Additional
restrictions are set forth in Wis. Stat. § 19.87.

d. Governmental or quasi-governmental corporations.

The definition of “governmental body” also includes. a “governmental or quasi-governmental
corporation,” except for the Bradley sports center corporation. Wis. Stat. § 19.82(1). The term “governmental
corporation™ is not defined in either the statutes or the case law interpreting the statutes. It is clear, however, that
a “governmental corporation” must at least include a corporation established for some public purpose and created
directly by the state Legislature or by some other governmental body pursuant to specific statutory anthorization
or direction. See 66 Op. At’y Gen. 113, 115 (1977).

The term *quasi-governmental corporation” also is not defined in the statutes, but its definition was
recently discussed by the Wisconsin Supreme Court in State v. Beaver Dam Area Dev. Corp. (“BDADC”),
2008 W1 90, 312 Wis. 2d 84, 752 N.W.2d 295. In that decision, the Court held that a “quasi-governmental
corporation” does not have to be created by the government or per se governmental, but rather is a corporation that
significantly resembles a governmental corporation in function, effect, or status. Id., 1 33-36. The Court further
held that each case must be decided on its own particular facts, under the totality of the circumstances and set
forth a non-exhaustive list of factors to be examined in determining whether a particular corporation sufficiently
resembles a governmental corporation to be deemed quasi-governmental, while emphasizing that no single factor
is outcome determinative. X, 7 7-8, 63 n.14, and 79, The factors set out by the Court in BDADC fall into five
basic categories: (1) the extent to which the private corporation is supported by public funds; (2) whether the
private corporation serves a public function and, if so, whether it also has other, private functions; (3) whether the
private corporation appears in its public presentations to be a governmental entity; (4) the extent to which the
private corporation is subject to governmental control; and (5) the degree of access that government bodies have
to the private corporation’s records. Id., Y 62.

In adopting this case-specific, multi-factored “function, effect or status” standard, the Wisconsin Supreme
Court followed a 1991 Attorney General opinion. See 80 Op. Aty Gen, 129, 135 (1991) (Milwaukee Economic
Development Corporation, a Wis. Stat. ch. 181 corporation organized by two private citizens and one city
employee, is a quasi-governmental corporation); see also Kowalczyk Correspondence, March 13, 2006
{non-stock, non-profit corporations established for the purpose of providing emergency medical or fire
department services for participating municipalities are quasi-governmental corporations). Prior to 1991,
however, Attorney General opinions on this subject emphasized some of the more formal aspects of
quasi-governmental corporations. Those opinions should now be read in light of the BDADC decision.
See 66 Op. Aty Gen. 113 (volunieer fire department organized under Wis. Stat. ch. 181 is not a
quasi-governmental corporation); 73 Op. Aty Gen, 53 (1984) (Historic Sites Foundation organized under
Wis. Stat. ch. 181 is not a quasi-governmental corporation); 74 Op. Att’y Gen. 38 (corporation established to
provide financial support to public broadcasting stations organized under Wis. Stat. ch. 181 is not a
quasi-governmental corporation).  Geyer Correspondence, February 26, 1987 (Grant County Economic
Development Corporation otganized by private individuals under Wis. Stat. ch. 181 is not a quasi-governmental
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corporation, even though it serves a public purpose and receives more than fifty percent of its funding from public
sources).

In March 2009, the Attorney General issued an informal opinion which analyzed the BDADC decision in
greafer detail and expressed the view that, out of the numerous factors discussed in that decision, particular weight
should be given to whether a corporation serves a public function and has any private functions. 1-02-09, March 19,
2009. When a private corporation contracts to perform cettain services for a governmental body, the key
considerations in determining whether the corporation becomes quasi-governmental are whether the corporation is
performing a portion of the governmental body’s public functions or whether the services provided by the corporation
play an integral part in any stage—including the purely deliberative stage—of the governmental body’s
decision-making process. Jd.

2. Entities that are not governmental bodies.

a. Governmental offices held by a single individual.

The open meetings law does not apply to a governmental department with only a single member.
Plourde v. Habhegger, 2006 W1 App 147, 294 Wis. 2d 746, 720 N.W.2d 130. Because the term “body” connotes
a group of individuals, a governmental office held by a single individual likewise is not a “governmental body”
within the meaning of the open meetings law. Thus, the open meetings law does not apply to the office of coroner
or to inquests conducted by the coroner. 67 Op. Att’y Gen. 250 (1978). Similarly, the Attorney General has
concluded that the open meetings law does not apply to an adminisirative hearing conducted by an individual
hearing examiner. Clifford Correspondence, December 2, 1980.

b. Bodies meeting for collective bargaining.

The definition of “governmental body™ explicitly excludes bodies that are formed for or meeting for the
purpose of collective bargaining with municipal or state employees under Wis, Stat. ¢ch. 111. A body formed
exclusively for the purpose of collective bargaining is not subject to the open meetings law. Wis. Stat. § 19.82(1).
A body formed for other purposes, in addition to collective bargaining, is not subject to the open meetings law
when conducting collective bargaining. Wis. Stat. § 19.82(1). The Attorney General has, however, advised
multi-purpose bodies to comply with the open meetings law, including the requirements for convening in closed
session, when meeting for the purpose of forming negotiating strategies to be used in collective bargaining.
66 Op. Att’y Gen. 93, 96-97 (1977). The collective bargaining exclusion does not permit any body to consider
the final ratification or approval of a collective bargaining agreement in closed session. Wis, Stat, § 19.85(3).

¢.  Bodies created by the Wisconsin Supreme Court,

The Wisconsin Supreme Court has held that bodies created by the Court, pursuant to its superintending
control over the administration of justice, are not governed by the open meetings law. Stafe ex rel. Lynch v.
Dancey, 71 Wis. 2d 287, 238 N.W.2d 81 (1976). Thus, generally speaking, the open meetings law does not apply
to the Court or bodies created by the Court. In the Lynch case, for example, the Court held that the former open
meetings law, Wis. Stat. § 66.77(1) (1973), did not apply to the Wisconsin Judicial Commission, which is
responsible for handling misconduct complaints against judges. Similarly, the Attorney General has indicated
that the open meetings law does not apply to: the Board of Attorneys Professional Responsibility, OAG 67-79
(July 31, 1979) (unpublished opinion); the Board of Bar Examiners, Kosobucki Correspondence, September 6,
2006; or the monthly judicial administration meetings of circuit cowrt judges, conducted under the authority of the
Court’s superintending power over the judiciary. Constantine Correspondence, February 28, 2000.




d. Ad hoc gatherings.

Although the definition of a governmental body is broad, some gatherings are too loosely constituted to
fit the definition. Thus, Conta holds that the directive that creates the body must also “conferf] collective power
and define[] when it exists.” 71 Wis. 2d at 681. Showers adds the further requirement that a “meeting” of a
govermmental body takes place only if there are a sufficient number of members present to determine the
governnental body’s course of action. 135 Wis. 2d at 102. In order to determine whether a sufficient number of
members are present to determine a governmental body’s course of action, the membership of the body must be
numerically definable. The Attomey General’s Office thus has concluded that a loosely constituted group of
citizens and local officials instituted by the mayor to discuss various issues related to a dam closure was not a
governmental body, because no rule or order defined the group’s membership, and no provision existed for the
group to exercise collective power. Godlewski Correspondence, September 24, 1998,

The definition of a “governmental body” is only rarely satisfied when groups of a governmental unit’s
employees gather on a subject within the unit’s jurisdiction. Thus, for example, the Attorney General concluded
that the predecessor of the current open meetings law did not apply when a department head met with some or
even all of his or her staff. 57 Op. Att'y Gen, 213, 216 (1968). Similarly, the Attorney General’s Office has
advised that the courts would be unlikely to conclude that meetings between the administrators of a governmental
agency and the agency’s employees, or between governmental employees and representatives of a governmental
contractor were “governmental bodies” subject to the open meetings law. Peplnjak Correspondence, June 8,
1998. However, where an already-existing numerically definable group of employees of a governmental entity
are assigned by the entity’s chief administrative officer to prepare recommendations for the entity’s
policy-making board, the group’s meetings with respect to the subject of the directive are subject to the open
meetings law. Tylka Correspondence, June 8, 2005,

B. Definition Of “Meeting.”

A “meeting” is defined as:

{Tihe convening of members of a governmental body for the purpose of exercising the
responsibilities, authority, power or duties delegated to or vested in the body. If one-half or more
of the members of a governmental body are present, the meeting is rebuttably presumed to be for
the purpose of exercising the responsibilities, authority, power or duties delegated to or vested in
the body. The term does not include any social or chance gathering or conference which is not
intended to avoid this subchapter . . . .

Wis. Stat, § 19.82(2). The statute then excepts the following: an inspection of a pubﬁc works project or highway
by a town board, or inspection of a public works project by a town sanitary district; or the supervision,
observation, or collection of information about any drain or structure related to a drain by any drainage board. Id.

1. The Showers test,

The Wisconsin Supreme Court has held that the above statutory definition of a “meeting” applies
whenever a convening of members of a governmental body satisfies two requirements: (1) there is a purpose to
engage in governmental business and (2} the number of members present is sufficient to determine the
governmental body’s course of action. Showers, 135 Wis, 2d at 102.

a. The purpose requirement.
The first part of the Showers test focuses on the purpose for which the members of the governmental body
are gathered. They must be gathered to conduct governmental business. Showers stressed that “governmental
business” refers to any formal or informal action, including discussion, decision or information gathering, on

matters within the governmental body’s realm of authority. Showers, 135 Wis. 2d at 102-03. Thus, in
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Badke, 173 Wis. 2d at 572-74, the Wisconsin Supreme Court held that the village board conducted a “meeting,”
as defined in the open meetings law, when a quorum of the board regularly attended each plan commission
meeting to observe the commission’s proceedings on a development plan that was subject to the board’s approval.
The Court stressed that a governmental body is engaged in governmental business when its members gather to
simply hear information on a matter within the body’s realm of authority. Zd. at 573-74. The members need not
actually discuss the matter or otherwise interact with one another to be engaged in governmental business. Id.
at 574-76. The Court also held that the gathering of town board members was not chance or social because a
majority of fown board members attended plan commission meetings with regularity. Id. at 576. In contrast, the
Court of Appeals concluded in Paufion v. Vollanann, 141 Wis, 2d 370, 375-77, 415 N.W.2d 528 (Ct. App. 1987),
that no meeting occurred where a quorum of school board members attended a gathering of town residents, but
did not collect information on a subject the school board had the potential to decide.

b. The numbers requirement,

The second part of the Showers test requires that the number of members present be sufficient to
determine the governmental body’s course of action on the business under consideration. People ofien assume
that this means that the open meetings law applies only to gatherings of a majority of the members of a
governmental body. That is not the case because the power to control a body’s course of action can refer either to
the affirmative power to pass a proposal or the negative power to defeat a proposal. Therefore, a gathering of
one-half of the members of a body, or even fewer, may be enough to control a course of action if it is enough to
block a proposal. This is called a “negative quorum,”

Typically, governmental bodies operate under a simple majority rule in which a margin of one vote is
necessary for the body to pass a proposal. Under that approach, exactly one-half of the members of the body
constitutes a “negative quorum” because that number against a proposal is enough to prevent the formation of a
majority in its favor. Under simple majority rule, therefore, the open meetings law applies whenever one-half or
more of the members of the governmental body gather to discuss or act on matters within the body’s realm of
authority.

The size of a “negative quorum” may be smaller, however, when a governmental body operates under a
super majority rule. For example, if a two-thirds majority is required for a body to pass a measure, then any
gathering of more than one-third of the body’s members would be enough io control the body’s course of action
by blocking the formation of a two-thirds majority. Showers made it clear that the open meetings law applies to
such gatherings, as long as the purpese requirement is also satisfied (i.e., the gathering is for the purpose of
conducting governmental business). Showers, 135 Wis. 2d at 101-02. 1f a three-fourths majority is required to
pass a measure, then more than one-fourth of the members would constitute a “negative quorum,” etc.

2. Conrvening of members.

When the members of a governmental body conduct official business while acting separately, without
communicating with each other or engaging in other collective action, there is no meeting within the meaning of
the open meetings law. Katayama Correspondence, January 20, 2006. Nevertheless, the phrase “convening of
members” in Wis. Stat. § 19.82(2) is not limited to situations in which members of a body are simultaneously
gathered in the same location, but may also include other situations in which members are able to effectively
communicate with each other and to exercise the authority vested in the body, even if they are not physically
present fogether. Whether such a situation qualifies as a “convening of members” under the open meetings law
depends on the extent to which the communications in question resemble a face-to-face exchange.

a.  Written correspondence.
The circulation of a paper or hard copy memorandumn among the members of a governmental body, for

example, may involve a largely one-way flow of information, with any exchanges spread out over a considerable
period of time and little or no conversation-like interaction among members., Accordingly, the Attorney General
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has long taken the position that such written communications generally do not constitute a “convening of
members” for purposes of the open meetings law. Merkel Correspondence, March 11, 1993. Although the rapid
evolution of electronic media hag made the distinction between written and oral communication less sharp than it
once appeared, it is still unlikely that a Wisconsin court would conclude that the circulation of a document
through the postal service, or by other means of paper or hard-copy delivery, could be deemed a “convening” or
“gathering” of the members of a governmental body for purposes of the open meetings law.

b. Telephone conference calls.

A telephone conference call, in contrast, is very similar to an in-person conversation and thus qualtifies as
a convening of members. 69 Op. At’y Gen. 143 (1980). Under the Showers test, therefore, the open meetings
law applies to any conference call that: (1) is for the purpose of conducting governmental business and
(2) involves a sufficient number of members of the body to determine the body’s eourse of action on the business
under consideration. To comply with the law, a governmental body conducting a meeting by telephone
conference call must provide the public with an effective means to monitor the conference. This may be
accomplished by broadcasting the conference through speakers located at one or more sites open to the public.
69 Op. Att’y Gen, 143, 145,

¢. Electronic communications.

Written communications transiitted by electronic means, such as email or instant messaging, also may
constitute a “convening of members,” depending on how the communication medium is used. Although no
Wisconsin court has applied the open meetings faw to these kinds of electronic communications, it is likely that
the courts will try to determine whether the communications in question are more like an in-person discussion—
e.g., a rapid back-and-forth exchange of viewpoints among multiple members—or more like non-electronic
written cotrespondence, which generally does not raise open meectings law concerns. If the communications
closely resemble an in-person discussion, then they may constitute a meeting if they involve enough members to
control an action by the body. Krischan Correspondence, October 3, 2000. In addressing these questions, courts
are likely to consider such factors as the following: (1) the number of participants involved in the
communications; (2) the number of communications regarding the subject; (3) the time frame within which the
electronic communications occurred; and (4) the extent of the conversation-like interactions reflected in the
communications.

Because the applicability of the open meetings law to such electronic communications depends on the
particular way in which a specific message technology is used, these technologies create special dangers for
governmental officials trying to comply with the law. Although two members of a governmental body larger than
four members may generally discuss the body’s business without violating the open meetings law, features like
“forward” and “reply to all” common in electronic mail programs deprive a sender of control over the number and
identity of the recipients who eventually may have access to the sender’s message. Moreover, it is quite possible
that, through the use of electronic mail, a quorum of a governmental body may receive information on a subject
within the body’s jurisdiction in an almost real-time basis, just as they would receive it in a physical gathering of
the members.

Inadvertent violations of the open meetings law through the use of clectronic communications can be
reduced if electronic mail is used principally to transmit information one-way to a body’s membership; if the
originator of the message reminds recipients to reply only to the originator, if at all; and if message recipients are
scrupulous about minimizing the content and distribution of their replies. Nevertheless, because of the absence of
judicial guidance on the subject, and because electronic mail creates the risk that it will be used to carry on private
debate and discussion on matters that belong at public meetings subject to public scrutiny, the Attorney General’s
Office strongly discourages the members of every governmental body from using electronic mail to communicate
about issues within the body’s realm of authority. Krischan Correspondence, October 3, 2000; Benson
Correspondence, March 12, 2004. Members of a governmental body may not decide matters by email voting,
even if the result of the vote is later ratified at a properly noticed meeting. 1-01-10, January 25, 2010.
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3. Walking quorums.

The requirements of the open meetings law also extend to walking quorums, A “walking quorum” is a
series of gatherings among separate groups of members of a governmental body, each less than quorum size, who
agree, tacitly or explicitly, to act uniformly in sufficient number to reach a quorum. Showers, 135 Wis. 2d at 92,
quoting Conta, 71 Wis. 2d at 687. In Conta, the Court recognized the danger that a walking quorum may produce
a predetermined outcome and thus render the publicly-held meeting a mere formality. Confa, 71 Wis. 2d
at 685-88. The Court commented that any attempt to avoid the appearance of a “meeting” through use of a
walking quorum is subject to prosecution under the open meetings law, Confa, 71 Wis. 2d at 687. The
requirements of the open meetings law thus cannot be circumvented by using an agent or swirogate to poll the
members of governmental bodies through a series of individual contacts. Such a circumvention “almost
certainly” violates the open meetings law. Clifford Correspondence, April 28, 1986, see also Herbst
Correspondence, July 16, 2008 (use of administrative staff to individually poll a quorum of members regarding
how they would vote on a proposed motion at a future meeting is a prohibited walking quorum).

The essential feature of a “walking quorum” is the element of agreement among members of a body to act
uniformly in sufficient numbers to reach a quorum. Where there is no such express or tacit agreement, exchanges
among, separate groups of members may take place without violating the open meetings law. The signing, by
members of a body, of a document asking that a subject be placed on the agenda of an upcoming meeting thus
does not constitute a “watking quorum” where the signers have not engaged in substantive discussion or agreed
on a uniform course of action regarding the proposed subject. Kay Correspondence, April 25, 2007; Kittleson
Correspondence, June 13, 2007. In contrast, where a majority of members of a body sign a document that
expressly commits them to a future course of action, a court could find a walking quorum violation, Huff
Correspondence, January 15, 2008; see also 1-01-10, January 23, 2010 (use of email voting to decide matters fits
the definition of a “walking quorum” violation of the open meetings law).

4. Multiple meetings.

When a quorum of the members of one governmental body attend a meeting of another governmental
body under circumstances where their attendance is not chance or social, in order to gather information or
otherwise cngage in governmental business regarding a subject over which they have decision-making
responsibility, two separate meetings occur, and notice must be given of both meetings. Badke, 173 Wis. 2d
at 577. The Attorney General has advised that, despite the “separate public notice™ requirement of Wis. Stat.
§ 19.84(4), a single notice can be used, provided that the notice clearly and plainly indicates that a joint meeting
will be held and gives the names of each of the bodies involved, and provided that the notice is published and/or
posted in each place where meeting notices are generally published or posted for each governmental body
involved, Friedman Correspondence, March 4, 2003.

The kinds of multiple meetings presented in the Badke case, and the separate meeting notices required
there, must be distinguished from circumstances where a subunit of a parent body meets during a recess from or
immediately following the parent body’s meeting, to discuss or act on a matter that was the subject of the parent
body’s meeting. In such circumstances, Wis. Stat. § 19.84(6) allows the subunit to meet on that matter without
prior public nofice.

5. Burden of proof as to existence of a meeting.

The presence of members of a governmental body does not, in itself, establish the existence of a
“meeting” subject to the open meetings law. The law provides, however, that if one-half or more of the members
of a body are present, the gathering is presumed to be a “meeting.” Wis. Stat. § 19.82(2). The law also exempts
any “social or chance gathering” not intended to circumvent the requirements of the open meetings law.
Wis. Stat. § 19.82(2). Thus, where one-half or more of the members of a governimental body rode to a meeting in
the same vehicle, the Jaw presumes that the members conducted a “meeting” which was subject to all of the
requirements of the open meetings law. Karstens Correspondence, July 31, 2008. Similarly, where a majority of
members of a common council gathered at a lounge immediately following a common council meeting, a
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violation of the open meetings law was presumed. Dieck Correspondence, September 12, 2007. The members of
the governmental body may overcome the presumption by proving that they did not discuss any subject that was
within the realm of the body’s authority. Jd.

Where a person alleges that a gathering of less than one-half the members of a governmental body was
held in violation of the open meetings law, that person has the burden of proving that the gathering constituted a
“meeting” subject to the law. Showers, 135 Wis, 2d at 102. That burden may be satisfied by proving: (1) that the
members gathered to conduct govermmental business and (2) that there was a sufficient number of members
present to determine the body’s course of action.

Again, it is important to remember that the overriding policy of the open meetings law is to ensure public
access to information about governmental affairs. Under the rule of liberally construing the law to ensure this
purpose, any doubts as to whether a particular gathering constitutes a “meeting” subject to the open meetings law
should be resolved in favor of complying with the provisions of the law.

HLWHAT IS REQUIRED IF THE OPEN MEETINGS LAW
APPLIES?

The two most basic requirements of the open meetings law are that a governmentat body:
(I}  give advance public notice of each of its meetings, and

{2) conduct all of its business in open session, unless an exemption to the open session
requirement applies.

Wis. Stat. § 19.83.
A. Notice Requirements.

Wisconsin Stat. § 19.84, which sets forth the public notice requirements, specifies when, how, and to
whom notice must be given, as well as what information a notice must contain.

1. To whom and how notice must be given.

The chief presiding officer of a governmental body, or the officer’s designee, must give notice of each
meeting of the body to: (1) the public; (2) any members of the news media who have submitted a written request
for notice; and (3) the official newspaper designated pursvant to state statute or, if none exists, a news medium
likely to give notice in the area. Wis. Stat. § 19.84(1).

The chief presiding officer may give notice of a meeting to the public by posting the notice in one or more
places likely to be seen by the general public. 66 Op. Att’y Gen. 93, 95. As a general rule, the Attorney General
has advised posting notices at three different locations within the jurisdiction that the governmental body serves.
Id. Alternatively, the chief presiding officer may give notice to the public by paid publication in a news medium
likely to give notice in the jurisdictional area the body serves. 63 Op. Att’y Gen. 509, 510-11 (1974). If the
presiding officer gives notice in this manner, he or she must ensure that the notice is actually published. Meeting
notices may also be posted at a governmental body’s website as a supplement to other public notices, but web
posting should not be used as a substitute for other methods of notice. Peck Correspondence, April 17, 2006.
Nothing in the open meetings law prevents a governmental body from determining that multiple notice
methods are necessary to provide adequate public notice of the body’s meetings. Skindrud Correspondence,
March 12, 2009. If a meeting notice is posted on a governmental body’s website, amendments to the notice
should also be posted. Eckert Correspondence, July 25, 2007,
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The chief presiding officer must also give notice of each meeting to members of the news media who
have submitted a written request for notice. Lawfon, 278 Wis. 2d 388, § 7. Although this notice may be given in
writing or by telephone, 65 Op. Att’y Gen. Preface, v-vi (1976), it is preferable to give notice in writing to help
ensure accuracy and so that a record of the notice exists. 65 Op. Att’y Gen. 250, 251 (1976). Governmental
bodies cannot charge the news media for providing statutorily required notices of public meetings.
77 Op. Att’y Gen, 312, 313 (1983).

In addition, the chief presiding officer must give notice to the officially designated newspaper or, if none
exists, to a news medium likely to give notice in the area. Lawfon, 278 Wis. 2d 388, 7. The governmental body
is not required to pay for and the newspaper is not required to publish such notice. 66 Op. Att’y Gen, 230, 231
(1977). Note, however, that the requirement to provide notice to the officially designated newspaper is distinct
from the requirement to provide notice to the public. If the chief presiding officer chooses to provide notice to the
public by paid publication in a news medium, the officer must ensure that the notice is in fact published.

When a specific statute prescribes the type of meeting notice a governmental body must give, the body
must comply with the requirements of that statute as well as the notice requirements of the open meetings law,
Wis. Stat. § 19.84(1)(a). However, violations of those other statutory requirements are not redressable under the
open meetings Jaw. For example, the open meetings law is not implicated by a municipality’s alleged failure to
comply with the public notice requirements of Wis, Stat. ch. 985 when providing published notice of public
hearings on proposed tax incremental financing districts. See Boyle Correspondence, May 4, 2005. Where a
class 1 notice under Wis. Stat. ch. 985 has been published, however, the public notice requirement of the open
meetings law is also thereby satisfied. Stalle Correspondence, April 10, 2008.

2. Contents of notice.

a. In general.

Every public notice of a meeting must give the “time, date, place and subject matter of the meeting,
including that intended for consideration at any contemplated closed session, in such form as is reasonably likely
to apprise members of the public and the news media thereof.” Wis, Stat. § 19.84(2). The chief presiding officer
of the governmental body is responsible for providing notice, and when he or she is aware of matters which may
come before the body, those matters must be included in the meeting notice. 66 Op. Ai’y Gen. 68, 70 (1977).
The Attorney General’s Office has advised that a chief presiding officer may not avoid liability for a legally
deficient meeting notice by assigning to a non-member of the body the responsibility to create and provide a
notice that complies with Wis. Stat. § 19.84(2). Schuh Correspondence, October 17, 2001,

A frequently recurring question is how specific a subject-matter description in a meeting notice must be,
Prior to June 13, 2007, this question was governed by the “bright-line” rule articulated in State ex rel. H .D. Ent. v.
City of Stoughton, 230 Wis. 2d 480, 602 N.W.2d 72 (Ct. App. 1999). Under that standard, a meeting notice
adequately described a subject if it identified “the general topic of items to be discussed” and the simple heading
“licenses,” without more, was found sufficient to apprise the public that a city council would reconsider a
previous decision to deny a liquor license to a particular local grocery store. Id. at 486-87.

On June 13, 2007, the Wisconsin Supreme Court overruled H.D. Enferprises and announced a new
standard to be applied prospectively to all meeting notices issued after that date. State ex rel. Buswell v. Tomah
Area Sch. Dist., 2007 W1 71, 301 Wis. 2d 178, 732 N.W.2d 804. In Buswell, the Court determined that “the plain
meaning of Wis. Stat. § 19.84(2) sets forth a reasonableness standard, and that such a standard strikes the proper
balance contemplated in Wis. Stat. §§ 19.81(1) and (4) between the public’s right to information and the
government’s need to efficiently conduct its business.” Id, § 3. This reasonableness standard “requires a
case-specific analysis” and “whether notice is sufficiently specific will depend upon what is reasonable under the
circumstances.” Id., § 22. In making that determination, the factors to be considered include: “[1] the burden of
providing more detailed notice, [2] whether the subject is of particular public interest, and [3] whether it involves
non-routine action that the public would be unlikely to anticipate.” ., 4§ 28 (bracketed references added).
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The first factor “balances the policy of providing greater information with the requirement that providing
such information be ‘compatible with the conduct of governmental affairs.” Wis. Stat. § 19.81(1).” Id,929. The
determination must be made on a case-by-case basis. Jd “[Tlhe demands of specificity should not thwart the
efficient administration of governmental business.” id.

The second factor takes into account “both the number of people interested and the intensity of that
interest,” though the level of interest is not dispositive, and must be balanced with other factors on a case-by-case
basis, 4,930,

The third factor considers “whether the subject of the meeting is routine or novel.” Id., { 31. There may
be less need for specificity where a meeting subject occurs routinely, because members of the public are more
likely to anticipate that the subject will be addressed. 7. “Novel issues may . . . require more specific notice.”
Id.

Whether a meeting notice is reasonable, according to the Court, “cannot be determined from the
standpoint of when the meeting actually takes place,” but rather must be “based upon what information is
available to the officer noticing the meeting at the time the notice is provided, and based upon what it would be
reasonable for the officer to know.” Id, §32. Once reasonable notice has been given, “meeting participants
would be free to discuss any aspect of the noticed subject matter, as well as issues that are reasonably related to
it.” Id, ¥ 34. However, “a meeting cannot address topics unrelated to the information in the notice.” Id. The
Attorney General has similarly advised, in an informal opinion, that if a meeting notice contains a general subject
maiter designation and a subject that was not specifically noticed comes up at the meeting, a governmental body
should refrain from engaging in any information gathering or discussion or from taking any action that would
deprive the public of information about the conduct of governmental business. 1-05-93, April 26, 1993.

Whether a meeting notice reasonably apprises the public of the meeting’s subject matter may also depend
in part on the surrounding circumstances. A notice that might be adequate, standing alone, may nonetheless fail
to provide reasonable notice if it is accompanied by other statements or actions that expressly contradict it, or if
the notice is misleading when considered in the light of long-standing policies of the governmentai body. Linde
Correspondence, May 4, 2007; Koss Correspondence, May 30, 2007; Musolf Correspondence, July 13, 2007;
Martinson Correspondence, March 2, 2009,

In order to draft a meeting natice that complies with the reasonableness standard, a good rule of thumb
will be to ask whether a person interested in a specific subject would be aware, upon reading the notice, that the
subject might be discussed,

b. . Generic agenda items,

LI {3 LI

Purely generic subject matter designations such as “old business,” “new business,” “miscellaneous
business,” “agenda revisions,” or “such other matters as are anthorized by law” are insufficient because, standing
alone, they identify no particular subjects at all. Becker Correspondence, November 30, 2004; Heupel
Correspondence, August 29, 2006. Similarly, the use of a notice heading that merely refers to an earlier meeting
of the governmental body (or of some other body) without identifying any particular subject of discussion is so
lacking in informational value that it almost certainly fails to give the public reasonable nofice of what the
governmental body intends to discuss. Erickson Correspondence, April 22, 2009, If such a notice is meant fo
indicate an infent to simply receive and approve minutes of the designated meeting, it should se indicate and
discussion should be limited to whether the minutes accurately reflect the substance of that meeting. Jd.

Likewise, the Attorney General has advised that the practice of using such designations as “mayor
comments,” “alderman comments,” or “staff comments” for the purpose of communicating information on
matters within the scope of the governmental body’s authority “is, at best, at the outer edge of lawful practice, and
may well cross the line to become unlawful.” Rude Correspondence, March 5, 2004, Because members and
officials of governmental bodies have greater opportunities for input info the agenda-setting process than the
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public has, they should be held to a higher standard of specificity regarding the subjects they intend to address,
Thompson Correspondence, September 3, 2004,

¢. Action agenda items.

The Wisconsin Court of Appeals has noted that “Wis. Stat. § 19.84(2) does not expressly require that the
notice indicate whether a meeting will be purely deliberative or if action will be taken.” State ex rel. Olson v. City
of Baraboo, 2002 W1 App 64, § 15, 252 Wis, 2d 628, 643 N.W.2d 796, The Buswell decision inferred from this
that “adequate notice . . . may not require information about whether a vote on a subject will occur, so long as the
subject matter of the vote is adequately specified.” Buswell, 301 Wis. 2d 178, 9§ 37 n.7. Both in Olson and
in Buswell, however, the courts reiterated the principle—first recognized in Badke, 173 Wis. 2d at 573-74
and 577-78—that the information in the notice must be sufficient to alert the public to the importance of the
meeting, so that they can make an informed decision whether to attend. Buswell, 301 Wis. 2d 178, 7 26;
Olson, 252 Wis. 2d 628, § 15. The Olson decision thus acknowledged that, in some circumstances, a failure to
expressly state whether action will be taken at a meeting could be a violation of the open meetings law. &f
Although the courts have not atticulated the specific standard to apply to this question, it appears to follow from
Buswell that the test would be whether, under the particular factual circumstances of the .case, the notice
reasonably alerts the public to the importance of the meeting. Herbst Correspondence, July 16, 2008,

Another frequently asked question is whether a governmental body may act on a motion for
reconsideration of a matter voted on at a previous meeting, it the motion is brought under a general subject matter
designation. The Attorney General has advised that a member may move for reconsideration under a general
subject matter designation, but that any discussion or action on the motion should be set over to a later meeting
for which specific notice of the subject matter of the motion is given. Bukowski Correspondence, May 5, 1986.

d. Notice of closed sessions.

The notice provision in Wis. Stat. § 19.84(2) requites that if the chief presiding officer or the officer’s
designee knows at the {ime he or she gives notice of a meeting that a closed session is contemplated, the notice
must contain the subject matter to be considered in closed session. Such notice “must contain enough information
for the public to discern whether the subject matter is authorized for closed session under § 19.85(1).” Buswell,
301 Wis. 2d 178, 9 37 n.7. The Attorney General has advised that notice of closed sessions must contain the
specific nature of the business, as well as the exemption(s) under which the chief presiding officer believes a
closed session is authorized. 66 Op. Att’y Gen. 93, 98. Merely identifying and quoting from a statutory
exemption does not reasonably identify any particular subject that might be taken up thereunder and thus is not
adequate notice of a closed session.  Weinschenk Correspondence, December 29, 2006; Anderson
Correspondence, February 13, 2007, In State ex rel. Schaeve v. Van Lare, 125 Wis, 2d 40, 47, 370 N.W.2d 271
(Ct. App. 1985), the Court held that a notice to convene in closed session under Wis, Stat. § 19.85(1)(b) ““to
conduct a hearing to consider the possible discipline of a public employee’” was sufficient.

3. Time of notice,

The provision in Wis. Stat. § 19.84(3) requires that every public notice of a meeting be given at least
twenty-four hours in advance of the meeting, unless “for good cause” such notice is “impossible or impractical.”
If “good cause” exists, the notice should be given as soon as possible and must be given at least two howrs in
advance of the meeting. Wis. Stat. § 19.84(3).

No Wisconsin court decisions or Attorney General opinions discuss what constitutes “good cavse” to
provide less than twenty-four-hour notice of a meeting. This provision, like all other provisions of the open
meetings law, must be construed in favor of providing the public with the fullest and most complete information
about governmental affairs as is compatible with the conduct of governmental business, Wis, Stat, § 19.81(1)
and (4). 1If there is any doubt whether “good cause” exists, the governmental bady should provide the full
twenty-four-hour notice.
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When calculating the twenty-four hour notice period, Wis, Stat. § 990.001(4)(a) requires that Sundays and
legal holidays shall be excluded. Posting notice of a Monday meeting on the preceding Sunday is, therefore,
inadequate, but posting such notice on the preceding Saturday would suffice, as long as the posting location is
open to the public on Saturdays. Caylor Correspondence, December 6, 2007.

Wisconsin Stat. § 19.84(4) provides that separate notice for each meeting of a govermmental body must be
given at a date and time reasonably close to the meeting date. A single notice that lists all the meetings that a
governmental body plans to hold over a given week, month, or year does not comply with the notice requirements
of the open meetings law. See 63 Op. Att’y Gen. 509, 513. Similarly, a meeting notice that states that a quorum
of various town governmental bodies may participate at the same time in a multi-month, on-line discussion of
town issues fails to satisfy the “separate notice” requirement. Connors/Haag Correspondence, May 26, 2009.

University of Wisconsin departments and their subunits, as well as the Olympic ice training rink, are
exempt from the specific notice requirements in Wis. Stat. § 19.84(1)-(4). Those bodies are simply required to
provide notice “which is reasonably likely to apprise interested persons, and news media who have filed wrilten
requests for such notice.” Wis. Stat. § 19.84(5). Also exempt from the specific notice requirements are certain
meetings of subunits of parent bodies held during or immediately before or after a meeting of the parent body.
See Wis. Stat. § 19.84(6). '

4. Compliance with notice.

A governmental body, when conducting a meeting, is free to discuss any aspect of any subject identified
in the public notice of that meeting, as well as issues reasonably related to that subject, but may not address any
topics that are not reasonably related to the information in the notice. Buswell, 301 Wis. 2d 178, §34. There is
no requirement, however, that a governmental body must follow the agenda in the order listed on the
meeting notice, unless a parlicular agenda item has been noticed for a specific time. Stencil Correspondence,
March 6, 2008. Nor is a governmental body required to actually discuss every item contained in the public notice.
It is reasonable, in appropriate circumstances, for a body to cancel a previously planned discussion or postpone it
to a later date. Black Correspondence, April 22, 2009,

B. Open Session Requirements.

1. Accessibility.

In addition to requiring advance public notice of every meeting of a governmental body, the open
meetings law also requires that “all meetings of all state and local governmental bodies shall be publicly held in
places reasonably accessible to members of the public and shall be open to all citizens at all times.” Wis. Stat.
§ 19.81(2). Similarly, an “open session” is defined in Wis, Stat, § 19.82(3) as “a meeting which is held in a place
reasonably accessible to members of the public and open to all citizens at all times.” Every meeting of a
governmental body must initially be convened in “open session.” See Wis. Stat. §§ 19.83 and 19.85(1). All
business of any kind, formal or inforimal, must be initiated, discussed, and acted upon in “open session,” unless
one of the exemptions set forth in Wis. Stat. § 19.85(1) applies. Wis. Stat. § 19.83.

The requirement that meeting locations be reasonably accessible to the public and open to all citizens at
all times means that governmental bodies must hold their meetings in rooms that are reasonably calculated to be
large encugh to accommodate all citizens who wish to attend the meetings. Badke, 173 Wis. 2d at 580-81.
Absolute access is not, however, required. Id. In Badke, for instance, the Wisconsin Supreme Court concluded
that a village board meeting that was held in a village hall capable of holding 55-75 people was reasonably
accessible, although three members of the public were turned away due to overcrowding. Id. at 561, 563, 581.
Whether a meeting place is reasonably accessible depends on the facts in each individual case. Any doubt as to
whether & meeting facility is large enough to satisfy the requirement should be resolved in favor of holding the
meeting in a larger facility.
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The policy of openness and accessibility favors governmental bodies holding their meetings in public
places, such as a municipal hall or school, rather than on private premises. See 67 Op. Att’y Gen. 125, 127
(1978). The law prohibits meetings on private premises that are not open and reasonably accessible to the public.
Wis. Stat. § 19.82(3). Generally speaking, places such as a private room in a restaurant or a dining room in a
private club are not considered “reasonably accessible.” A governmental body should meet on private premises
only in exceptional cases, where the governmental body has a specific reason for doing so which does not
compromise the public’s right to information about governmental affairs.

The policy of openness and accessibility also requires that governmental bodies hold their meetings at
locations near to the public they serve. Accordingly, the Attorney General has concluded that a school board
meeting held forly miles from the district which the school board served was not “reasonably accessible” within
the meaning of the open meetings law. Miller Correspondence, May 25, 1977. The Attorney General advises
that, in order to comply with the “reasonably accessible” requirement, governmental bodies should conduct all
their meetings at a location within the territory they serve, unless there are special circumstances that make it
impossible or impractical to do so. 1-29-91, October 17, 1991.

Occasionally, a governmental body may need to leave the place where the meeting began in order to
accomplish its business—e.g., inspection of a property or construction projects. The Attorney General’s Office
has advised that such off-site business may be conducted consistently with the requirements of the open meetings
law, as long as certain precautions are taken. First the public notice of the meeting must list all of the locations to
be visited in the order in which they will be visited. This makes it possible for a member of the public to follow
the governmental body to each location or to join the governmental body at any particular location. Second, each
location at which government business is to be conducted must itself be reasonably accessible to the public at all
times when such business is taking place.  Third, care must be taken to ensure that government business is
discussed only during those times when the members of the body are convened at one of the particular locations
for which notice has been given. The members of the governmental body may travel together or separately, but if
half or more of them travel together, they may not discuss government business when their vehicle is in motion,
because a moving vehicle is not accessible to the public. Rappert Correspondence, April 8, 1993; Musolf
Correspondence, July 13, 2007.

2.  Access for persons with disabilities.

The public accessibility requirements of the open meetings law have long been interpreted by the
Attorney General as meaning that every meeting subject to the law must be held in a location that is “reasonably
accessible to all citizens, including those with disabilities.” 69 Op. Att’y Gen. 251, 252 (1980). In selecting a
meeting facility that satisfies this requirement, a local governmental body has more leeway than does a state
governmental body. For a state body, the facility must have physical characteristics that permit persons with
functional limitations to enter, circulate, and leave the facility without assistance. See Wis. Stat. §§ 19.82(3)
and 101.13(1); 69 Op. Att’y Gen. 251, 252. In the case of a local governmental body, however, a meeting facility
must have physical characteristics that permit persons with functional limitations to enter, circulate, and leave the
facility with assistance. 69 Op. Att’y Gen. 251, 253. In order to optimally comply with the spirit of open
government, however, local bodies should also, whenever possible, meet in buildings and rooms that are
accessible without assistance. '

The Americans With Disabilities Act and other federal laws governing the rights of persons with
disabilities may additionally require governmental bodies to meet accessibility and reasonable accommodation
requirements that exceed the requirements imposed by Wisconsin’s open meetings law. For more defailed
assistance regarding such matters, both government officials and members of the public are encouraged to consult
with their own attorneys or to contact the appropriate federal enforcement authorities.
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3. Tape recording and videotaping.

The open meetings law grants citizens the right to attend and observe meetings of governmental bodies
that are held in open session. The open meetings law also grants citizens the right to tape record or videotape
open session meetings, as long as doing so does not disrupt the meeting. The law explicitly states that a
governmental body must make a reasonable effort to accommodate anyone who wants to record, film, or
photograph an open session meeting, as long as the activity does not interfere with the meeting. Wis. Stat.

§ 19.90.

In conirast, the open meetings law does not require a governmental body to permit recording of an
authorized closed session. 66 Op. Att’y Gen. 318, 325 (1977); Maroney Correspondence, October 31, 2006. If a
governmental body wishes to record its own closed meetings, it should arrange for the security of the records to
prevent their improper disclosure. 66 Op. Att’y Gen. 318, 325.

4. Citizen participation.

In general, the apen meetings faw grants citizens the right fo attend and observe open session meetings of
governmental bodies, but does not require a governmental body to allow members of the public to speak or actively
participate in the body’s meeting. Lundquist Correspondence, October 25, 2005. There are some other state
statutes that require governmental bodies to hold public hearings on specified matters. See for example, Wis. Stat.
§ 65.90(4) (requiring public hearing before adoption of a municipal budget) and Wis. Stat. § 66.46(4)(a)
(requiring public hearing before creation of a tax incremental finance district). Unless such a statute specifically
applies, however, a governmental body is free to determine for itself whether and to what extent it will allow
_citizen participation at its meetings. Zwieg Correspondence, July 13, 2006; Chiaverotti Correspondence,
September 19, 2006.

Although it is not required, the open meetings law does permit a governmental body to set aside a portion
of an open meeting as a public comment pericd. Wis. Stat. §§ 19.83(2) and 19.84(2). Such a period must be
included on the meeting notice. During such a period, the body may receive information from the public and may
discuss any matter raised by the public. If a member of the public raises a subject that does not appear on the
meeting notice, however, it is advisable to limit the discussion of that subject and to defer any extensive deliberation
to a later meeting for which more specific notice can be given. In addition, the body may not take formal action on a
subject raised in the public comment period, unless that subject is also identified in the meeting notice.

5. Ballots, votes, and records, including meeting minutes.

No secret ballot may be used to determine any election or decision of a governmental body, except the
election of officers of a body. Wis. Stat. § 19.88(1). For example, a body cannot vote by secret ballot to fill a
vacancy on a ¢ity council. 65 Op. Att’y Gen. 131 (1976). If a member of a governmental body requests that the
vote of each member on a particular matter be recorded, a voice vote or a vote by a show of hands is not
permissible unless the vote is unanimous and the minutes reflect who is present for the vote. 1-95-89,
November 13, 1989, A governmental body may not use email ballots to decide matters, even if the result of the
vote is later ratified at a properly noticed meeting. 1-01-10, January 25, 2010.

The open meetings law requires a governmental body to create and preserve a record of all motions and
roll-call votes at its meetings. Wis. Stat. § 19.88(3). This requirement applies to both open and closed sessions.
De Moya Correspondence, June 17, 2009. Written minutes are the most common method used to comply with the
requirement, but they are not the only permissible method. It can also be satisfied if the motions and roll-calil
votes are recorded and preserved in some other way, such as on a tape recording. 1-95-89, November 13, 1989.
As long as the body creates and preserves a record of all motions and roll-call votes, it is not required by the open
meetings law to take more formal or detailed minutes of other aspects of the meeting. Other statutes outside
the open meelings law, however, may prescribe particular minute-taking requirements for certain
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governmental bodies and officials that go beyond what is required by the open meetings law. 1-20-89, March 8,
1989. See, e.g., Wis. Stat. §§ 59.23(2)a) (county clerk); 60.33(2)(a) (town clerk); 61.25(3) (village clerk);
62.09(11)1b) (city clerk); 62.13(5)i) (police and fire commission); 66.1001(4)(b) (plan commission);
70.47(7)(bb) (board of review).

Although Wis, Stat. § 19.88(3) does not indicate how detailed the record of motions and votes should be,
the general legislative policy of the open meetings law is that “the public is entitled to the fullest and most
complete information regarding the affairs of government as is compatible with the conduct of governmental
business.” Wis. Stat. § 19.81(1). In light of that policy, it seems clear that a governmental body’s records should
provide the public with a reasonably intelligible description of the essential substantive elements of every motion
made, who initiated and seconded the motion, the outcome of any vote on the motion, and, if a roll-call vote, how
each member voted. De Moya Correspondence, June 17, 2009,

Nothing in the open meetings law prohibits a body from making decisions by general consent, without a
formal vote, but such informal procedures are typically only appropriate for routine procedural matters such as
approving the minutes of prior meetings or adjourning. In any event, regardless of whether a decision is made by
consensus or by some other method, Wis. Stat. § 19.88(3) still requires the body to create and preserve a meaningful
record of that decision. Huebscher Correspondence, May 23, 2008. “Consent agendas,” whereby a bedy discusses
individual items of business under separate agenda headings, but takes action on alt discussed items by adopting a
single motion to approve all the items previously discussed, are likely insufficient to satisty the recordkeeping
requirements of Wis. Stat. § 19.88(3). Perlick Correspondence, May 12, 2005.

Wisconsin Stat. § 19.88(3) also provides that meeting records created under that statute——whether for an
open or a closed session—must be open to public inspection to the extent prescribed in the state public records
law. Because the records law contains no general exemption for records created during a closed session, a
custodian must release such items unless the particular record at issue is subject to a specific statutory exemption
or the custodian concludes that the harm to the public from its release would outweigh the benefit to the public.
De Moya Correspondence, June 17, 2009. There is a strong presumption under the public records law that release
of records is in the public interest. As long as the reasons for convening in closed session continue to exist,
however, the custodian may be able to justify not disclosing any information that requires confidentiality. But the
custodian still must separate information that can be made public from that which cannot and must disclose
the former, even if the latter can be withheld. In addition, once the underlying purpose for the closed
session ceases to exist, all records of the session must then be provided to any person requesting them,
See 67 Op. At’y Gen. 117, 119 (1978).

IV.  WHEN IS IT PERMISSIBLE TO CONVENE IN CLOSED
SESSION?

Every meeting of a governmental body must initially be convened in open session. All business of any
kind, formal or informal, must be initiated, discussed, and acted upon in open session unless one of the
exemptions in Wis. Stat. § 19.85(1) applies. Wis. Stat. § 19.83.

A. Notice Of Closed Session.

The notice provision in Wis, Stat, § 19.84(2) requires that, if the chief presiding officer of a governmental
body is aware that a closed session is contemnplated at the time he or she gives public notice of the meeting, the
notice must contain the subject matter of the closed session.*

See section I11.A.2.d. of this Guide for information on how to comply with this requirement.
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If the chief presiding officer was not aware of a contemplated closed session at ithe time he or she gave
notice of the meeting, that does not foreclose a governmental body from going into closed session under
Wis, Stat. § 19.85(1) to discuss an item contained in the notice for the open session. 66 Op. A’y Gen. 106, 108
(1977). In both cases, a governmental body must follow the procedure set forth in Wis. Stat. § 19.85(1) before
going into closed session.

B. Procedure For Convening In Closed Session.

Every meeting of a governmental body must initially be convened in open session. Wis, Stat. §§ 19.83
and 19.85(1). Before convening in closed session, the governmental body must follow the procedure set forth in
Wis, Stat. § 19.85(1) which requires that the governmental body pass a motion, by tecorded majority vote, to
convene in closed session. If a motion is unanimous, there is no requirement to record the votes individually.
Schaeve, 125 Wis. 2d at 51. Before the governmental body votes on the motion, the chief presiding officer must
announce and record in open session the nature of the business to be discussed and the specific statutory
exemption which is claimed to authorize the closed session. 66 Op. Att’y Gen. 93, 97-98. Stating only the statute
section number of the applicable exemption is not sufficient because many exemptions contain more than one
reason for authorizing closure. For example, Wis. Stat. § 19.85(1)(c) allows governmental bodies to use closed
sessions to interview candidates for positions of employment, to consider promotions of particular employees, to
consider the compensation” of particular employees, and to conduct employee evaluations—each of which is a
different reason that should be identified in the meeting notice and in the motion to convene into closed session,
Reynolds/Kreibich Correspondence, October 23, 2003, Similarly, merely identifying and quoting from a statutory
exemption does not adequately announce what particular part of the governmental body’s business is to be
considered under that exemnption, Weinschenk Correspondence, December 29, 2006; Anderson Correspondence,
Febroary 13, 2007. Enough specificity is needed in describing the subject matter of the contemplated closed
meeting to enable the members of the governmental body to intelligently vote on the motion to close the meeting.
Heule Correspondence, Tune 29, 1977; see also Buswell, 301 Wis. 2d 178, 9 37 n.7. 1f several exemptions are
relied on to authorize a closed discussion of several subjects, the motion should make it clear which exemptions
correspond to which subjects. Brisco Correspondence, December 13, 2005. The governmental body must limit
its discussion in closed session to the business specified in the announcement. Wis. Stat. § 19.85(1),

C. Authorized Closed Sessions.

Wisconsin Stat. § 19.85(1) contains thirteen exemptions to the open session requirement which permit,
but do not require, a governmental body to convene in closed session. Because the law is designed to provide the
public with the most complete information possible regarding the affairs of government, exemptions should be
strictly construed. State ex rel. Hodge v. Turtle Lake, 180 Wis. 2d 62, 71, 508 N.W.2d 603 (1993), Citizens for
Responsible Development, 300 Wis. 2d 649, § 8. The policy of the open meetings law dictates that the
exemptions be invoked sparingly and only where necessary to protect the public interest. If there is any doubt as
to whether closure is permitted under a given exemption, the governmental body should hold the meeting in open
session. See 74 Op. Aty Gen. 70, 73 (1985).

The following are soime of the most frequently cited exemptions.

1. Judicial or quasi-judicial hearings.

Wisconsin Stat. § 19.85(1)(a) authorizes a closed session for “[d]eliberating concerning a case which was
the subject of any judicial or quasi-judicial trial or hearing before that governmental body.” In order for this
exemption to apply, there must be a “case” that is the subject of a quasi-judicial proceeding. Hodge, 180 Wis. 2d
at 72; ¢f. State ex rel. Cities S. O. Co. v. Bd. of Appeals, 21 Wis. 2d 516, 537, 124 N.W.2d 809 (1963) (allowing
zoning appeal boards to deliberate in closed session after hearing, decided before the Legislature added the “case”
requirement in 1977). The Wisconsin Supreme Court held that the term “case” contemplates a controversy
among parties that are adverse to one another; it does not include a mere request for a permit. Hodge,
180 Wis. 2d at 74. An example of a governmental body that considers “cases” and thus can convene in closed
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session under Wis. Stat. § 19.85(1)(a), where appropriate, is the Wisconsin Employment Relations Commission,
68 Op. Att’y Gen. 171 (1979). Bodies that consider zoning appeals, such as boards of zoning appeals and boards
of adjustment, may not convene in closed session. Wis. Stat. §§ 59.694(3) (towns); 60.65(5) {(counties);
and 62.23(7)e)3. (cities); White Correspondence, May 1, 2009. The meetings of town, village, and city boards of
review regarding appeals of property tax assessments must also be conducted in open session. Wis.. Stat.
§ 70.47(2m).

2. Employment and licensing matters.
a. Consideration of dismissal, demotion, discipline, licensing, and tenure,

Two of the statutory exemptions to the open session requirement relate specifically to employment or
licensing of an individual. The first, Wis. Stat. § 19.85(1)(b), authorizes a closed session for:

Considering dismissal, demotion, licensing or discipline of any public employee or person
licensed by a board or commission or the investigation of charges against such person, or
considering the grant or denial of tenure for a university faculty member, and the taking of formal
action on any such matter . ...

If a closed session for such a purpose will include an evidentiary hearing or final action, then the
governmental body must give the public employee or licensee actual notice of that closed hearing and/or closed
final action. Evidentiary hearings are characterized by the formal examination of charges and by taking
testimony and receiving evidence in support or defense of specific charges that may have been made.
66 Op. Att’y Gen. 211, 214 (1977). Such hearings may be required by statute, ordinance or rule, by collective
bargaining agreement, or by circumstances in which the employee or licensee is the subject of charges that might
damage the person’s good name, reputation, honor or integrity, or where the governmental body’s action might
impose substantial stigma or disability upon the person. Jd.

Where actual notice is required, the notice must state that the person has a right to request that any such
evidentiary hearing or final action be conducted in open session. If the person makes such a request, the
governmental body may not conduct an evidentiary hearing or take final action in closed session. The body may,
however, convene in closed session under Wis. Stat. § 19.85(1)(b) for the purpose of deliberating about the
dismissal, demotion, licensing, discipline, or investigation of charges. Following such closed deliberations, the
body may reconvene in open session and take final action related to the person’s employment or license.
See State ex rel. Epping v. City of Neillsville, 218 Wis. 2d 516, 581 N.W.2d 548 (Ct. App. 1998);
Johnson Correspondence, February 27, 2009.

Nothing in Wis. Stat. § 19.85(1) permits a person who is not a member of the governmental body to
demand that the body meet in closed session. The Wisconsin Court of Appeals held that a governmental body
was not required to comply with a public employee’s request that the body convene in closed session to vote on
the employee’s dismissal. Schaeve, 125 Wis. 2d at 40.

b. Consideration of employment, promation, compensation, and performance
evaluations.

The second exemption which relates to employment matters authorizes a closed session for
“fconsidering employment, promotion, compensation or performance evaluation data of any public employee
over which the governmental body has jurisdiction or exercises responsibility.” Wis. Stat. § 19.85(1)(c).

The Attorney General’s Office has interpreted this exemption to extend to public officers, such as a police

chief, whom the governmental body has jurisdiction to employ. Caturia Correspondence, September 20, 1982,
The Attorney General’s Office has also concluded that this exemption is sufficiently broad to authorize convening
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in closed session to interview and consider applicants for positions of employment. Caturia Correspondence,
September 20, 1982.

An elected official is not considered a “public employee over which the governmental body has
jurisdiction or exercises responsibility.” Wis. Stat. § 19.85(1)(c). Thus, Wis. Stat. § 19.85(1)c) does not
authorize a county board to convene in closed session to consider appointments of county board members to a
county board committee. 76 Op. Att’y Gen. 276 (1987). Similarly, the exemption does not authorize a
school board to convene in closed session to select a person to fill a vacancy on the school board.
74 Op. Att’y Gen. 70, 72. The exemption does not authorize a county board or a board committee to convene in
closed session for the purposes of screening and interviewing applicants to fill a vacancy in the elected office of
county clerk. Haro Correspondence, June 13, 2003. Nor does the exemption authorize a city council or one of its
committees to consider a temporary appointment of a municipal judge. (’Connell Correspondence,
December 21, 2004,

The language of the exemption refers to a “public employee” rather than to positions of employment in
general. The apparent purpose of the exemption is to protect individual employees from having their actions and
abilities discussed in public and to protect governmental bodies “from potential lawsuits resulting from open
discussion of sensitive information.” Oshkosh Northwestern Co. v. Oshkosh Library Bd., 125 Wis. 2d 480, 486,
373 N.W.2d 459 (Ct. App. 1985). 1t is not the purpose of the exemption to protect a governmental body when it
discusses general policies that do not involve identifying specific employees. See 80 Op. Att’y Gen. 176, 177-78
(1992); see also Buswell, 301 Wis. 2d 178, § 37 (noting that Wis. Stat. § 19.85(1)(c) “provides for closed sessions
for considering matters related to individual employees™). Thus, Wis, Stat, § 19.85(1)(c) authorizes a closed
session to discuss the qualifications of and salary to offer a specific applicant but does not authorize a closed
session to discuss the qualifications and salary range for the position in general. 80 Op. Att’y Gen. 176, 178-82.
The section authorizes closure to determine increases in compensation for specific employees,
67 Op. At’y Gen, 117, 118, Similarly, Wis. Stat. § 19.85(1)(c) authorizes closure to determine which
employees to lay off, or whether to non-renew an employee’s contract at the expiration of the contract term,
see 66 Op. Aty Gen, 211, 213, but not to determine whether to reduce or increase staffing, in general.

3. Consideration of financial, medical, social, or personal information.
The exemption in Wis. Stat. § 19.85(1)(f) authorizes a closed session for:

Considering financial, medical, social or personal histories or disciplinary data of specific
persons, preliminary consideration of specific personnel problems or the investigation of charges
against specific persons except where par. (b) applies which, if discussed in public, would be
likely to have a substantial adverse effect upon the reputation of any person referred to in such
histories or data, or involved in such problems or investigations.

An example is where a state employee was alleged to have violated a state law. See Wis. State Journal v.
UW. Platteville, 160 Wis. 2d 31, 38, 465 N.W.2d 266 (Ct. App. 1990). This exemption is not limited to
considerations involving public employees. For example, the Attorney General concluded that, in an exceptional
case, a school board could convene in closed session under the exemption to interview a candidate to fill a
vacancy on the school board if information is expected to damage a reputation, however, the vote should be in
open session. 74 Op. Att’y Gen. 70, 72.

At the same time, the Attorney General cautioned that the exemption in Wis. Stat. § 19.85(1)(f) is
extremely limited. It applies only where a member of a governmental body has actual knowledge of information
that will have a substantial adverse effect on the person mentioned or involved. Moreover, the exemption
authorizes closure only for the duration of the discussions about the information specified in Wis. Stat.
§ 19.85(1)(f). Thus, the exemption would not authorize a school board to actually appoint a new member to the
board in closed session. 74 Op. Att’y Gen. 70, 72.
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4. Conducting public business with competitive or bargaining implications.

A closed session is authorized for *“[d]eliberating or negotiating the purchasing of public properties, the
investing of public funds, or conducting other specified public business, whenever competitive or bargaining
reasons require a closed session.” Wis. Stat. § 19.85¢(1)(e). This exemption is not limited to deliberating or
negotiating the purchase of public property or the investing of public funds. For example, the Attorney General
has determined that the exemption authorized a school board to convene in closed session to develop negotiating
strategies for collective bargaining. 66 Op. Aty Gen. 93, 96. (The opinion advised that governmental bodies
that are not formed exclusively for collective bargaining comply with the open meetings law when meeting for the
purpose of developing negotiating strategy).

Governmental officials must keep in mind, however, that this exemption applies only when “competitive
or bargaining reasons require a closed session.” Wis. Stat. § 19.85(1)(e). The exemption is restrictive rather than
expansive. Citizens for Responsible Development, 300 Wis, 2d 649, 1] 6-8. When a governmentai body seeks to
convene in closed session under Wis, Stat, § 19.85(1)(e), the burden is on the body to show that competitive or
bargaining interests require closure. [, § 10. An announcement of a contemplated closed session under Wis. Stat.
§ 19.85(1)(e) that provides only a conclusory assertion that the subject of the session will involve competitive or
bargaining issues is inadequate because it does not reflect how the proposed discussion would implicate the
competitive or bargaining interests of the body or the body’s basis for concluding that the subject falls within the
exemption. Wirth/Lamoreaux Correspondence, May 30, 2007.

The use of the word “require” in Wis. Stat. § 19.85(1)(c) limits that exemption to situations in which
competitive or bargaining reasons leave a governmental body with no option other than to close the meeting. Citizens
Jfor Responsible Development, 300 Wis. 2d 649, § 14. On the facts as presented in Citizens for Responsible
Development, the Court thus found that a desire or request for confidentiality by a private developer engaged in
negotiations with a city was not sufficient to justify a closed session for competitive or bargaining reasons. 1d,
19 13-14. Nor did the fear that public statements might attract the aftention of potential private competitors for the
developer justify closure under this exemption, because the Court found that such competition would be likely to
benefit, rather than harm, the city’s competitive or bargaining interests. Xd, § 14 n.6. Similarly, holding closed
meetings about ongoing negotiations between the city and private parties would not prevent those parties from
seeking a befter deal elsewhere. The possibility of such competition, therefore, also did not justify closure under
Wis. Stat. § 19.85(1Xe). Citizens for Responsible Development, 300 Wis. 2d 649, { 15-16. The exemption did,
however, allow the city to close those porfions of its meetings that would reveal its negotiation strategy or the price it
planned to offer for a purchase of property, but it could not close other parts of the meetings. Id, § 19. The
competitive or bargaining interests to be protected by a closed session under Wis. Stat. § 19.85(1)(e) do not have to be
shared by every member of the body or by every municipality participating in an intergovernmental body.
State ex rel. Herro v. Village of MeFarland, 2007 W1 App 172, 9 16-19, 303 Wis. 2d 749, 737 N.W.2d 55.

Consistent with the above emphasis on the word “require” in Wis, Stat. § 19.85(1)(e), the Attomey General
has advised that mere inconvenience, delay, embarrassment, frustration, or even speculation as to the probability
of success would be an insufficient basis to close a meeting. Gempeler Correspondence, February 12, 1979.
Competitive or bargaining reasons permit a closed session where the discussion will directly and substantially
affect negotiations with a third party, but not where the discussions might be one of several factors that indirectly
influence the outcome of those negotiations. Henderson Correspondence, March 24, 1992, The meetings of a
governmental body also may not be closed in a blanket manner merely because they may at times involve
competitive or bargaining issues, but rather may only be closed on those occasions when the particular meeting is
going to involve discussion which, if held in open session, would harm the competitive or bargaining interests at
issue. [-04-09, September 28, 2009. Once a govermmental body’s bargaining team has reached a tentafive
agreement, the discussion whether the body should ratify the agreement should be conducted in open session.
81 Op. Att’y Gen. 139, 141 (1994).

5. Conferring with legal counsel with respect to litigation.

The exemption in Wis. Stat. § 19.85(1)(g) authorizes a closed session for “[cJonferring with legal counsel
for the governmental body who is rendering oral or written advice concerning strategy to be adopted by the body
with respect to litigation in which it is or is likely to become involved.”
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The presence of the governmental body’s legal counsel is not, in itself, sufficient reason to authorize
closure under this exemption. The exemption applies only if the legal counsel is rendering advice on strategy to
adopt for litigation in which the governmental body is or is likely to become involved.

There is no clear-cut standard for determining whether a governmental body is “likely” to become
involved in litigation. Members of a governmental body should rely on the body’s legal counsel for advice on
whether litigation is sufficiently “likely” to authorize a closed session under Wis. Stat. § 19.85(1)(g).

6. Remaining exemptions.
The remaining exemptions in Wis. Stat. § 19.85(1) authorize closure for:

1. Considering applications for probation or parole, or considering strategy for crime detection or
prevention. Wis. Stat. § 19.85(1)(d).

2. Specified deliberations by the state council on unemployment insurance and the state council on
worker’s compensation, Wis. Stat. § 19.85(1)(ee) and (eg).

3. Specified deliberations involving the location of a burial site. Wis. Stat. § 19.85(1)(em).

4. Consideration of requests for confidential written advice from an ethics board. Wis. Stat.
§ 19.85(1)(h).

5. Considering specified matters related to a business ceasing its operations or laying off employees.
Wis. Stat. § 19.85(1){D).

6. Considering specified financial information relating to the support of a nonprofit corporation
operating an ice rink owned by the state. Wis. Stat. § 19.85(1)(j).”

D. Who May Attend A Closed Session.

A frequently asked question concerns who may attend the closed session meetings of a governmental
body. In general, the open meetings law gives wide discretion to a governmental body to admit into a closed
session anyone whose presence the body determines is necessary for the consideration of the matter that is the
subject of the meeting. Schuh Correspondence, December 15, 1988. If the governmental body is a subunit of a
parent body, the subunit must allow members of the parent body to attend its open session and closed session
meetings, unless the rules of the parent body or subunit provide otherwise. Wis. Stat. § 19.89. Where enough
non-members of a subunit attend the subunit’s meetings that a quorum of the parent body is present, a meeting of
the parent body occurs, and the notice requirements of Wis. Stat, § 19.84 apply. Badke, 173 Wis, 2d at 579.

E. Voting In An Authorized Closed Session.

The Wisconsin Supreme Court has held that Wis. Stat. § 14.90 (1959), a predecessor to the current open
meetings law, authorized a governmental body to vote in closed session on matters that were the legitimate
subject of deliberation in closed session. Cities S. O. Co., 21 Wis. 2d at 538. The Court reasoned that “voting is
an integral part of deliberating and merely formalizes the result reached in the deliberating process.” Id. at 539.

In Schaeve, 125 Wis. 2d at 53, the Court of Appeals commented on the propriety of voting in closed
session under the current open meetings law. The Court indicated that a governmental body must vote in open

*For more detailed information on these exemptions, consult the text of Wis. Stat. § 19.85(1), which appears in
Appendix A,
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session unless an exemption in Wis, Stat. § 19.85(1) expressly authorizes voting in closed session, 7d. The
Court’s statement was not essential to its holding and it is unclear whether the Supreme Court would adopt a
similar interpretation of the current open meetings law.

Given this uncertainty, the Attorney General advises that a governmental body vote in open session,
unless the vote is clearly an integral part of deliberations authorized to be conducted in closed session under
Wis. Stat. § 19.85(1). Stated another way, a governmental body should vote in open session, unless doing so
would compromise the need for the closed session. Accord, Epping, 218 Wis. 2d at 524 n.4 (even if deliberations
were conducted in an unlawfil closed session, a subsequent vote taken in open session could not be voided).

None of the exemptions in Wis. Stat. § 19.85(1) authorize a governmental body to consider in closed
session the ratification or final approval of a collective bargaining agreement negotiated by or for the body.
Wis. Stat. § 19.85(3); 81 Op. Att’y Gen. 139,

I. Reconvening In Open Session.

A governmental body may not commence a meeting, convene in closed session, and subsequently
reconvene in open session within twelve hours after completion of a closed session, unless public notice of the
subsequent open session is given “at the same time and in the same manner” as the public notice of the prior open
session, Wis. Stat. § 19.85(2). The notice need not specify the time the governimental body expecis to reconvene
in open session if the body plans to reconvene immediately following the closed session. If the notice does
specify the time, the body must wait until that time to reconvene in open session. When a governmental body
reconvenes in open session following a closed session, the presiding officer has a duty to open the door of the
meeting room and inform any members of the public present that the session is open. Claybaugh
Correspondence, February 16, 2006. '

V. WHO ENFORCES THE OPEN MEETINGS LAW AND WHAT
ARE ITS PENALTIES?

A. Enforcement.

Both the Attorney General and the district attorneys have authority to enforce the open meetings law.
Wis, Stat. § 19.97(1). In most cases, enforcement at the local level has the greatest chance of success due to the
need for intensive factual investigation, the district attorneys’ familiarity with the local rules of procedure, and the
need to assemble witnesses and material evidence. 65 Op. Att’y Gen. Preface, ii. Under certain circumstances,
the Attorney General may elect to prosecute complaints involving a matter of statewide concern.

A district attorney has authorily to enforce the open meetings law only after an individual files a verified
open meetings law complaint with the district attorney. See Wis. Stat. § 19.97(1). Actions to enforce the open
meetings law need not be preceded by a notice of claim. Siate ex rel. Auchinleck v. Town of LaGrange,
200 Wis, 2d 585, 594-97, 547 N.W.2d 587 (1996). The verified complaint must be signed by the individual and
notarized and should include available information that will be helpful to investigators, such as; identifying the
governmental body and any members thereof alleged to have violated the law; describing the factual
circumstances of the alleged violations; identifying witnesses with relevant evidence; and identifying any relevant
documentary evidence.® The district attorney has broad discretion to determine whether a verified complaint
should be prosecuted. State v. Karpinski, 92 Wis. 2d 599, 607, 285 N.W.2d 729 (1979). An enforcement action
brought by a district attorney or by the Attorney General must be comnenced within 6 years after the cause of
action accrues or be barred. See Wis, Stat, § 893,93(1)(a).

A model complaint appears in Appendix B.
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Proceedings to enforce the open meetings law are civil actions subject to the rules of civil procedure,
rather than criminal procedure, and governed by the ordinary civil standard of proof, rather than a heightened
standard of proof such as would apply in a criminal or quasi-criminal proceeding. Accordingly, enforcement of
the open meetings law does not involve such practices as arrest, posting bond, entering criminal-type pleas, ot any
other aspects of criminal procedure, Rather, an open meetings faw enforcement action is commenced like any
civil action by filing and serving a summons and complaint. In addition, the open meetings law cannot be
enforced by the issuance of a citation, in the way that other civil forfeitures are often enforced, becanse citation
procedures are inconsistent with the statutorily-mandated verified complaint procedure. Zwieg Correspondence,
March 10, 2005.

If the district attorney refuses to commence an open meetings law enforcement action or otherwise fails to
act within twenty days of receiving a complaint, the individual who filed the complaint has a right to bring an
action, in the name of the state, to enforce the open meetings law. Leawron, 278 Wis. 2d 388, § 15. Wis. Stat.
§ 19.97(4). See also Fabyan v. Achfenhagen, 2002 WI App 214, 9 10-13, 257 Wis. 2d 310, 652 N.W.2d 649
(complaint under Wis. Stat. § 19.97 must be brought in the name of and on behalf of the state; i.¢., the caption
must bear the title “State ex rel. . . ,” or the court lacks competency to proceed). Although an individual may not
bring a private enforcement action prior to the expiration of the district attorney’s twenty-day review period, the
district attorney may stili commence an action even though more than twenty days have passed. It is not
uncommeon for the review and investigation of open meetings complaints to take longer than twenty days.

Court proceedings brought by private relators to enforce the open meetings law must be commenced
within two years after the canse of action accrues, or the proceedings will be barred. Wis. Stat. § 893.93(2)(a);
State ex rel. Leung v. City of Lake Geneva, 2003 WI App 129, § 6, 265 Wis. 2d 674, 666 N.W.2d 104, If a private
relator brings an enforcement action and prevails, the court is authorized to grant broad relief, including a
declaration that the law was violated, civil forfeitures where appropriate, and the award of the actual and
necessary costs of prosecution, including reasonable attorney fees. Wis. Stat. § 19.97(4). Aftorney fees will be
awarded under this provision where such an award will provide an incentive to other private parties to similarly
vindicate the public’s rights to open govermment and will deter governmental bodies from skitting the open meetings
Tfaw. Buswell, 301 Wis, 2d 178, 7 54.

B. Penaliies.

Any member of a governmental body who “knowingly” attends a meeting held in violation of the open
meetings law, or otherwise violates the law, is subject to a forfeiture of between $25 and $300 for each violation.
Wis. Stat. § 19.96. Any forfeiture obtained in an action brought by the distiict attorney is awarded to the county.
Wis, Stat. § 19.97(1). Any forfeiture obtained in an action brought by the Attorney General or a private citizen is
awarded to the state. Wis. Stat. § 19.97(1), (2), and (4).

The Wisconsin Supreme Court has defined “knowingly™ as not only positive knowledge of the illegality
of a meeting, but also awareness of the high probability of the meeting’s illegality or conscious avoidance of
awareness of the illegality. Swanson, 92 Wis. 2d at 319. The Court also held that knowledge is not required to
impose forfeitures on an individual for violating the open meetings law by means other than attending a meeting
held in violation of the law. Examples of “other violations” are failing to give the required public notice of a
meeting or failing to follow the procedure for closing a session. /d. at 321.

A member of a governmental body who is charged with knowingly attending a meeting held in violation
of the law may raise one of two defenses: (1) that the member made or voted in favor of a motion to prevent the
violation or (2) that the member’s votes on all relevant motions prior to the violation were inconsistent with the
cause of the violation. Wis. Stat. § 19.96.

A member who is charged with a violation other than knowingly attending a meeting held in violation of

the law may be permitted to raise the additional statutory defense that the member did not act in his or her official
capacity. In addition, in Swanson, 92 Wis. 2d at 319, and Hodge, 180 Wis, 2d at 80, the Supreme Court intimated
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that a member of a governmental body can avoid liability if he or she can factually prove that he or she relied, in
good faith and in an open and unconcealed manner, on the advice of counsel whose statutory duties include the
rendering of legal opinions as to the actions of the body. See State v. Tereschko, 2001 WI App 146, 1 9-10,
246 Wis, 2d 671, 630 N.W.2d 277 (unpublished opinion declining to find a knowing violation where school
board members relied on the advice of counsel in going into closed session);, Stafe v. Davis, 63 Wis, 2d 75, 82,
216 NNW.2d 31 {1974y (inferpreting Wis, Stat. § 946.13(1) (private interest in public contract)).
Cf Journal/Sentinel v. Shorewood School Bd., 186 Wis. 2d 443, 452-55, 521 N.W.2d 165 (Ct. App. 1994) (school
board may not avoid duty to provide public records by delegating the creation and custody of the record to its
attorneys).

A governmental body may not reimburse a member for a forfeiture incurred as a result of a violation of
the law, unless the enforcement action involved a real issue as to the constitutionality of the open meetings law.
66 Op. A’y Gen. 226 (1977). Although it is not required fo do so, a governmental body may reimburse a
member for his or her reasonable attorney fees in defending against an enforcement action and for any plaintiffs
attorney fees that the member is ordered to pay. The city attorney may represent city officials in open meetings
law enforcement actions. 77 Op. Att’y Gen. 177, 180 (1988).

In addition to the forfeiture penalty, Wis. Stat. § 19.97(3) provides that a court may void any action taken
at a meeting held in violation of the open meetings law if the court finds that the interest in enforcing the law
outweighs any interest in maintaining the validity of the action. Thus, in Hodge, 180 Wis. 2d at 75-76, the Court
voided the town board’s denial of a permit, taken after an unauthorized closed session deliberation about whether
to grant or deny the permit. Cf Epping, 218 Wis. 2d at 524 n.4 (arguably unlawful closed session deliberation
does not provide basis for voiding subsequent open session vote); State ex rel. Ward v. Town of Nashville,
2001 WI App 224, § 30, 247 Wis, 2d 988, 635 N.W.2d 26 (unpublished opinicn declining to void an agreement
made in open session, where the agreement was the product of three years of unlawfully closed meetings).
A court may award any other appropriate legal or equitable relief, including declaratory and injunctive relief.
Wis. Stat. § 19.97(2).

In enforcement actions seeking forfeitures, the provisions of the open meetings law must be narrowly
construed due to the penal nature of forfeiture. In all other actions, the provisions of the law must be liberally
construed to ensure the public’s right to “the fullest and most complete information regarding the affairs of
government as is compatible with the conduct of govermmental business.” Wis, Stat. § 19.81(1) and (4). Thus, it
is advisable to prosecute forfeiture actions separately from actions seeking other types of relief under the open
meetings law. '
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C. Interpretation by Attorney General.

In addition to the methods of enforcement discussed above, the Attorney General also has express
statutory authority to respond to requests for advice from any person as to the applicability of the open meetings
and public records laws. Wis. Stat. §§ 19.39 and 19.98. This differs from other ateas of law, in which the
Attorney General is only authorized to give legal opinions or advice to specified governmental officials and
agencies. Because the Legislature has expressly authorized the Attorney General to interpret the open meetings
law, the Supreme Court has acknowledged that the Attorney General’s opinions in this area should be given
substantial weight. BDADC, 312 Wis. 2d 84, 44 37, 44-45.

Citizens with questions about matters outside the scope of the open meetings and public records laws,
should seek assistance from a private atiorney. Citizens and public officials with questions about the open
meetings law or the public records law are advised to first consult the applicable statutes, the corresponding
discussions in this Compliance Guide and in the Department of Justice’s Public Records Law Compliance
Outline, cowrt decisions, and prior Aftorney General opinions and to confer with their own private or
governmental attorneys. In the rare instances where a question cannot be resolved in this manner, a written
request for advice may be made to the Wisconsin Department of Justice. In submitting such requests, it should be
remembered that the Department of Justice cannot conduct factual investigations, resolve disputed issues of fact,
or make definitive determinations on fact-specific issues. Any response will thus be based solely on the
information provided.

<26 -




APPENDIX A

OPEN MEETINGS LAW

Wis. Stat. §§ 19.81 - 19.98 (2007-08)




Electronic reproduction of 200708 Wis. Stats. database, updated and current through 2009 Act 406 and Junc 30, 2010.

19.69 GENERAL DUTIES OF PUBLIC OFFICIALS

(4) NowarpLicasiLITY. This section does not apply to any
matching program established belween the sceretary of trans-
portation and the commissioner of the federal social security
administration pursuant 1o an agrecment specified under s. 85.61
(2.

History: 1991 a. 39, 269; 1995 a, 27; 2003 a. 265.

19.71 Sale of names or addresses. An authority may not
sell or rent a record containing an individual’s name or address of
residence, unless specifically authorized by state law, The collec-
tion of fees under . 19.35 (3) is not a sale or rendal under this sec-
tion,

Histery: 1991 a. 39.

19.77 Summary of case law and attorney general opin-
ions. Annually, the attorney general shall summarize case law
and atlorney general opinions relating to due process and other
legal issues involving the colicction, maintenance, use, provision
of access to, sharing or archiving of personally identifiable infor-
mation by authorities. The attorney general shall provide the sum-
mary, at no charge, fo intercsted persons,
History: 1991 a. 39.

19.80 Penalties. (2) EMPLOYEE DISCIPLINE. Any person
employed by an authority who viclates this subchapter may be
discharged or suspended without pay.

{3) PrNaLTIES. (a) Any person who willfully collects, dis-
closes or maintains personally identifiable information in viola-
tion of federal or state law may be required to forfeit not more thai
$500 for each violation. :

(b) Any person who willfully requests or obtains personally
identifiable information from an authority under false pretenses
may be required to forfeit not more than $500 for each violation.

History: 1991 a. 3%, 269.

SUBCHAPTER V
OPEN MEETINGS OF GOVERNMENTAL BODIES

19.81 Declaration of policy. (1) In recognition of the fact
that a representative goverinent of the American type is depen-
dent upon an informed electorate, it is declared to be the policy of
this state that the public is entitled to the fullest and most cormplete
information regarding the affairs of government as is compatible
with the conduct of governimental business.

{2) To implement and ensurc the public policy herein
expressed, all meetings of all state and local governmental bodies
shall be publicly held in places reasonably accessible to members
of the public and shall be open to all citizens at all times unless
otherwise expressly provided by law.

(3} In conformance with article IV, section 10, of the constitu-
-tion, which states that the doors of each house shall remain open,

cxeept when the public welfare requires secrecy, it is declared to
be the inlent of the legislature to comply to the fullest extent with
this subchapter.

(4} This subchapier shall be liberally construed to achieve the
purposes sel forih in this section, and the rule that penat statutes
must be strictly construed shall be limited to the enforcement of
forfeitures and shall not otherwise apply to actions brought under
this subchapter or to interpretations thercof.

History; 1975 ¢, 426; 1983 a. 192,

NOTE: The fellowing annotations relate to s, 66.77, repenled by Chapier 426,
laws of 1975.

Subscquent to the presentation of evidence by the taxpayer, a board of review’s
consideration of testimeny by the village ussessor at an executive session was con-
traty to the open meeting law. Alihongh it was permissible for the board to convene
a closed session for the purpose of deliberating after a quasi—judicial hearing, the pro-
ceedings did not constitute mere deliberations but were a continuation of the (uasi—
judicial hearing without the presence of or notice 1o the objecting taxpayer. Dolphin
v. Butler Board of Review, 70 Wis, 2d 403, 234 N.W.2d 277 (1975).

"The open meeting law is not applicable 1o the judicial commission. State ex rel.
Lynch v. Dancey, 71 Wis. 2d 287, 238 N.W.2d 8] (1976).
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Not certified under s. 35.18 (2), stais.

A regular open meeding, held subsequent to a ¢losed meeting on another subject,
does not constitule a reconvened open meeting when there was no prior open mecting
on that day. 58 Atiy. Gen. 41.

Consideration of a resolution is a fermal action of an administrative or miner gov-
erning body and whea taken in proper closed session, the resolution and resuli of the
vate must be made available for public inspection, pursuant to 19,21, absent a specific
showing that the public interest would be adversely affected. 60 Atty. Gen, 9,

Toint apprenticeship committees, appointed pursuant to Wis, Adm, Code provi-
sions, are governmental bodies and subject to the requirements of thie open mecting
law. 63 Atty. Gen. 363.

Vating procedures employed by warker’s compensation and uncimploynicnt advi-
sory councils that wtilized adjoumment of public mceting for purposes of having
members representing employers and members representing employees or workers
to separately meet in closed caucnses and to vete as a block on reconvening was con-
trary to the open records law. 63 Atty. Gen. 414.

A gevernmental body can call closed sessions for proper purposes without giving
notice to members of the news media who have filed writien requests. 63 Atty. Gen,
470.

The meaning of “communication” is discussed with reference o giving the public
and news media members adequate notice. 63 Alty. Gen. 509.

The posting in the govemor’s office of agenda of future investment board meetings
is mot sufficient commumication o the public or the news media who have filed & vrit-
ten request for notice. 63 Atty. Gen. 549.

A county board may not wilize an unidentified paper baliot in voting fo appoint a
county highway commissioner, but may vote by aves aid nays or show of hands at
an open session if some member docs not requite the vote to be taken in such manner
that the vote of each member may be ascertained and recorded. 63 Atty. Gen. 569.

NOTE: The following anngtations refer to ss. 19.81 to 19.98.

When the city of Milwaukee ard a private non—profit festival organization incor-
porated the open meetings [aw inte a contract, the contract aliowed public enforee-
ment of the coniractual provisions cancerning open mectings. Jownal/Sentinel, Inc.
v. Pleva, 155 Wis, 2d 704, 456 N, W.2d 359 (1990).

Sub. (2) requires that a meeting be held in a facility that gives reasonable public
access, not total access, No person may be systematically excluded or arbitrarity
refused admittance. Stale ex rel. Badke v. Greendale Village Bd. 173 Wis, 2d 553,
494 N.W.2d 408 {1993).

This subchapter is discussed. 65 Atty. Gen. preface.

Public notice requirements for mectings of a city district schoel board under this
subchapler and s, 120,48, 1983 stals., are discussed. 66 Atty. Gen. 93.

A volunteer fire department organized as a nonprofit corporation under 5. 213,05
is not subject to the apen mecting law. 66 Atty. Gen. 113,

Anyaone has the right to tape—record an open meeting of a governmental body pro-
vided the meeting is not thercby physicaily disrupted. 66 Alty. Gen. 3t8,

The open meeting law does not apply ta a coroner’s inguest. 67 Atfy. Gen, 250,

Tlhe apen mecting, law dacs not apply if the common council hears a grievance
under a collective bargaining agreement. 67 Atty. Gen. 276.

The applieation of the cpen meeting law to the dutics of WERC is discussed. 68
Atty. Gen. 171.

A scnate committee meeting was probably held in violation of the open meetings
Law although there was never any infention prior to the gathering to attempt to debate
any matter of policy, to reach agreement on differcnces, to nizke any decisions on any
bill or past thercof, to take any votes, or 1o resolve substantive diflereaces, Quosnum
gatherings sheuld be presumed to be in violation of the Jaw, due to a guonim’s abitity
to thereafter call, compose and conirol by votc a formal meeting of a governmental
body. 71 Atty. Gen, 63.

Nonstock corporations created by statute as bodies politic clearly fall within the
term “governmental body” as defined in the open meetings faw and are subject to the
provisions of the open meetings law. Nonstock corporations that were not created by
the legislatare or by rulc, but sere created by private citizens are not bodies politic
and not governmental bodies, 73 Afty. Gen, 53,

A “quasi—govemnmenial corporation” in sub. {1) includes private corporations that
Elloscllyzr;scmb]c governmental corporations in function, elfect, or slatus, 80 Any.

jen. 129,

Understanding Wisconsin’s open meeting law. Harvey, WBB Scpiember 1980,

Getting the Best of Both Worlds: Open Governrent and Ecenomic Development,
Westerbergr, Wis, Law, Feb, 2009,

19.82 Definitions. Asused in this subchapter:

(1) “Governmental body” means a state or local agency,
board, commission, committee, council, department or public
body corporale and politic created by constitution, statute, ordi-
nance, rule or order; a governmental or quasi—governmental cor-
poration excepl for the Bradley center sporis and entertainment
corporation; a local exposition district under subch. II of ch. 229;
a long—lerm care district under s, 46.2895; or a formally consti-
tuted subunit of any of (he foregoing, but excludes any such body
or comunittee or subunit of such body which is formed for or meet-
ing for the purpose of collective bargaining under subch. I, IV, V,
or VI of ch. T11.

(2) “Meeting” means the convening of members of a govern-
mental body for the purpose of exercising the responsibilities,
authority, power or dutics delcgated to or vested in the body. If
one—half or more of the members of a governmental body are pres-
ent, the meeling is rebuttably presumed lo be for the purpose of
exercising the responsibilities, authority, power or duties dele-
gated to or vesled in the body. The term does not include any
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social or chance gathering or conference which is not intended to
avoid this subchapter, any gathering of the members of a town
board for the purpose specified in s. 60.50 {6), any gathering of the
commissioners of a town sanitary district for the purpose specified
in s. 60.77 (5) (k), or any gathering of the mermbers of a drainage
board created under s. 88.16, 1991 stats,, or under s. 88.17, for a
purpose specified in s. 88.065 (5) (a).

(3) “Open session™ means a meeting which is held in a place
reasonably accessible o members of the public and open to all cit-
izens al all times, In the case of a slate governmental body, it
means a meeting which is held in a building and room thereof
which enables access by persons with functional limilations, as
defined in 5. 101.13 (1).

History: 1975 c. 426; 1977 c. 364, 447, 1985 a. 26, 29, 332; 1987 2. 305; 1993
a. 215, 263, 456, 491; 1995 a. 27, 185; 1997 a, 79; 1999 a. 9; 2007 a. 20, 96; 2009
a, 28,

A “meeting” under sub, (2) was found although the governmental body was not
empowercd 1o excreise the final pewers of its parent body. Statc v, Swansen, 92 Wis.
2d 310, 284 N.W.2d 655 (1979),

A “mecting" under sub, (2) was found wlhen members met with o purpose to engage
in government business and the number of micmbers present was sufficient to deter-
ming the parent body's course of action regarding the proposal discussed, State ex rel.
Newspapers v. Showers, 135 Wis. 2d 77, 398 N.W.2d 154 {1987).

The open incetings law is not meant te apply to single—member governmental bad-
ies, Sub. (2} speaks of a meeting of the members, plural, implying there must be at
least two members of a governmental bedy, Plourde v. Berends, 2006 W1 App 147,
294 Wis. 2d 746, 720 N.W.2d 130, 05-2106.

A corporalion is quasi—governmental if, based on the totality of circwnstances, it
resembles a governmental coxporation in function, effect, or slatus, requiring a case—
by--case analysis, Here, a primary consideration was that the body was funded exclu-
sively by public tax dollars or interest thereon. Additionatly, its office was located
in the municipal building, it was listed on the city Web sitc, the city provided it with
clerical support and office supplies, all ils assels revert to e city if it coases to exist,
its baoks are open for city inspection, the mayoer and another city official arc dircctors,
and it had no clients other than the city. State v. Beaver Dam Area Development Cor-
paration, 2008 WI 90, 312 Wis. 2d 84, 752 N.W.2d 295, 06-0662.

A municipal public utility commission rmanaging a city owned public electric util-
ity is a goveramental body under sub, (1). 65 Aity. Gen. 243,

A “private conference” under s. 118.22 (3), on nonrenewal of a teacher’s contract
is a “meeting” within s. 19.82 (2). 66 Afty. Gen. 211,

A private home may qualify as a meeting place under sub. (3). 67 Atty. Gen, 125.

A telephone conference call involving members of governmental body is a “meet-
ing” that must be reasonably accessible to the public and public notice must be given.
69 Atty. Gen. 143.

19.83 Meetings of governmental bodies. (1) Every
meeting of a governmental body shall be preceded by public
natice as provided in s. 19.84, and shall be held in open session.
At any meeting of a governmental body, all discussion shall be
held and all action of any kind, formal or informal, shall be initi-
aled, deliberated upon and acted upon enly in open session except
as provided in 5, 19.85.

{2) During a period of public comment under 5. 19.84 (2), a
governmental body may discuss any matter raised by the public.

History: 1975 c. 426; 1997 a. 123.

Whien a quorum of a governimental bady astends the imeeting of another govern-
mental body when any one of the members is not also a member of the second body,
the gatkering is a “mecting,” unlcss the gathering is social or by chance. Staie ex rel.
Badke v. Greendale Village Board, 173 Wis. 2d 553, 494 N.W.2d 408 {1993).

19.84 Public notice. {1} Public notice of all mneetings of a
governmental body shall be given in the following manner:

(2) As required by any other statutes; and

(b) By communication from the chicf presiding officer of a
governmental body or such person’s designee to the public, to
those news media who have filed a writlen request for such notice,
and to the official newspaper designated under ss. 985.04, 985.05
and 985.06 or, if none exists, to a news medium likely to give
notice in the area.

(2} Every public notice of a meeting of a governmental body
shall set forth the time, date, place and subject matter of the meet-
ing, including that intended for consideration at any contemplated
closed session, in such form as is reasonably likely to apprise
members of the public and the news media thercof. The pubtic
notice of a meeting of a governmental body may provide for a
period of public comment, during which the body may receive
inforimation from members of the public.

GENERAL DUTIES OF PUBLIC OFFICIALS

19.85

{3) Public notice of cvery meeting of a governmental body
shall be given at least 24 hours prior 1o the commencement of such
meeting unless for good cause such notice is impossible or
impractical, in which case shorler notice may be given, but in no
case may the notice be provided less than 2 hours in advance of
the meeting.

{4) Separate public notice shall be given for each meeting of
a governmenial body at a time and date reasonably proximate to
the time and date of the meeting.

(5) Departments and their subunits in any University of Wis-
consin Syslem institution or campus are exempt from the require-
ments of subs. (I} to (4) but shall provide meeting notice which
is reasonably likely to apprise interested persons, and news media
who have filed written requests for such notice.

(6} Notwithstanding the requirements of s. 19.83 and the
requirements of this section, a governmental body which is a for-
mally constituted subunit of a parent governmental body may con-
duct a meeting without public notice as required by this section
during a lawful meeting of the parent governmental body, during
a recess in such meeting or immediately after such meeting for ihe
purpase of discussing or acting upon a matter which was the sub-
ject of that mecting of the parent governmental body. The presid-
ing officer of the parent governmental body shall publicly
announce the time, place and subject matter of the meeting of the
subunit in advance at {he meeting of the parent body.

Mistory: 1975 c. 426; 1987 a. 305; 1993 a. 215; 1997 a. 123; 2007 a, 20,

Thete is no requirenent in this scetion that the notice provided be exactly correct
inevery detail, State ex rel. Olson v. City of Baraboe Joint Review Board, 2002 Wi
App 64, 252 Wis. 2d 628, 643 N.W.2d 7%6, 01-0201.

Sub. (2) does not expressly require that the notice indicate whether a meeting will
be purely deliberative or if action will be taken. The notice must alert the public of
the importance of the meeting, Although a failure to expressly state whether action
will be taken conld be a violation, the importance of knowing whether a vote swould
De taken is diminished when no input from the audience is allowed or requited. State
ex rel. Olson v. City of Bataboo Joint Review Board, 2002 WI App 64, 252 Wis. 2d
628, 643 N.W.2d 796, 01-0201.

Sub. {2} scts forth a reasenableness standard for determining whether notice of
meeting is sufticicnt that strikes the proper balance between the public’s right to infor-
nraiion and the govermment’s need to efficiently conduct its business. The standard
requires taking inte account the circumstances of the case, which inclades analyzing
such fagtors as the barden of providing more detailed notice, whether the subject is
of particular public mterest, and whether it involves non-touting action that the pub-
lic would be unlikely to anticipate, Buswell v. Tomal Arca School District, 2007 Wi
71,301 Wis. 2d 78, 732 N.\W.2d 804, 05-2998.

Under sub, (1} (b), a written request for notice of meetings of a governmental body
should be filed with the chief presiding officer or designee and a separate written
request shauld be filed with each specific governmental body. 65 Atty. Gen. 166,

‘The method of giving notice pugsuant to sub. (1) is discussed. 65 Atly, Gen, 250.

The specificity af notice required by a govermnental body is discussed. 66 Atty.
Gen. 143, £95.

The requircments of notice given 1o newspapers under this scetion is discussed,
66 Atty. Gen. 230,

A town board, but not an annual lown meeting, is a “governmental bedy™ within
ihe meaning of the open meetings law, 66 Alty. Gen. 237.

News media who have filed written requests for notices of public meetings cannot
be charged fees by grovermmental bodies for comnmunication of the notices, 77 Atty,
Gen. 312,

A newspaper is not obtigated 1o print a notice received under sub. {1} (b), nor is
governmental body obligated to pay for publication, Martin v. Wray, 473 ¥, Supp.
1131 (1979).

19.85 Exemptions. (1) Any meeting of a govermmental
body, upon motion duly made and carried, may be convened in
closed session under one or more of the exemptions provided in
this section. The motion shall be carried by a majority vote in such
manner that the vote of each inember is ascertained and recorded
in the minutes. No motion to convene in closed session may be
adopted uniess the chicf presiding officer announces to those pres-
ent at the meeting at which such motion is made, the nature of the
business to be considered at such closed session, and the specific
exemption or exemptions under this subsection by which such
closed session is claimed to be authorized. Such announcement
shall become part of the record of the meeting. No business may
be taken up at any closed session except that which relates o mat-
ters contained in the chief presiding officer’s announcement of the
closed session. A closed session may be held for any of the fol-
lowing putposes:
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(a) Deliberating concerning a case which was the subject of
any judicial or quasi—judicial trial or hearing before that govern-
menial body.

(b) Considering dismissal, demotion, licensing or discipline of
any public employee or person licensed by a board or commission
or the investigation of charges against such person, or considering
the grant or denial of tenure for a universily facully member, and
the taking of formal action on any such matter; provided that the
faculty member or other public employce or person licensed is
given actual notice of any evidentiary hearing which may be held
prior to final action being taken and of any meeting at which final
action may be taken, The noticc shall contain a statement that the
person has the right to demand that the evidentiary hearing or
meeling be held in open session. This paragraph and par. (f) do
not apply Lo any such evidentiary hearing or meeting where the
einployee or person licensed requests that an open session be held.

(c) Considering employment, promotion, compensation or
performance evajuation data of any public employee over which
the governmental body has jurisdiction or exercises responsibil-
1ty.

(d) Exceplas provided in s. 304.06 (1) (eg} and by rule promul-
gated under s. 304.06 (1) (em), considering specific applications
of probation, extended supervision or parolc, or considering strat-
egy for crime detection or prevention.

(e} Deliberating or negotiating the purchasing of public prop-
erties, the investing of public funds, or conducting other specified
public business, whenever competitive or bargaining rcasons
require a closed session.

(ee) Deliberating by the council on unemployment insurance
in @ meeting at which all employer members of the council or atl
employee members of the council are excluded.

(eg) Deliberating by the council on worker’s compensation in
a meeting at which all employer members of the council or all
employee members of the council are exciuded.

{em) Deliberating under s, 157,70 if the location of & burial
site, as defined in 5. 157.70 (1) (b), is a subject of the deliberation
and if discussing the location in public would be kikely to resull in
disturbance of the burial site,

(f) Considering financial, medical, social or personal histories
or disciplinary data of specific persons, preliminary consideration
of specific personnel problems or the investigation of charges
against specific persons except where par. (b) applies which, if
discussed in public, would be likely to have a substantial adverse
effect upon the reputation of any person referred to in such histo-
ries or data, or involved in such problems or investigations.

(g) Conferring with legal counsel for the governmenial body
who is rendering oral or written advice concerning strategy to be
adopted by the body with respect to litigation in which it is or is
likely to become invoived.

(h) Consideration of requests for confidential written advice
from the povernment accountability board under s. 5,05 {(6a}, or
from any county or municipal ethics board under s. 19.59 (5).

(i) Considering any and all matters related o acts by busi-
nesses under 5. 560.15 which, if discussed in public, could
adverscly affect the business, its employees or former employees.

(2) No governmental body may commence a meeting, subse-
quently convene in closed session and therealier reconvene again
in open session within 12 hours after completion of the closed ses-
sion, unless public notice of such subsequent open scssion was
given at the same time and in the same manney as the public notice
of the meeting convened prior to the closed session.

(3) Nothing in this subchapter shall be construed to authorize
a governmental body to consider at a meeting in closed session the
final ratification or approval of a collective bargaining agreement
under subch. I, IV, V, or VI of ch. 111 which has been negotiated
by such body or on its behalf,

History: 1975 c. 426; 1977 c. 260; 1983 a. 84; 1985 a. 316; 1987 a. 38, 305; 1989
a. 64; 1991 a. 39; 1993 2. 97, 215; 1995 a. 27; 1997 a. 39, 237, 283; 1999 a. 32; 2007
a1, 20; 2009 a, 28,
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Although a meeting was properky elosed, in order to refuse inspection of records
of the meeting, the custodian was required by 5. 1935 (1) () to state specific and suf-
ficient public policy reasons why the public interest in nondisclosure outweighed the
public’s right of inspection, Oshkosh Northwestern Co. v. Oshkosh Library Board,
125 Wis. 2d 480, 373 N.W.2d 459 (Ct. App. 1985).

The balance between pretection of reputation under sub. (1) (f) and the public inter-
est in openness 15 discussed. 'Wis. State Jowrnal v. UW—Platteville, 160 Wis. 2d 31,
465 N.AW.2d 266 (Ct. App. 1990). See also Pangman v. Stigler, 161 Wis. 2d 828, 468
N.W.2d 784 (Ct. App. 1921).

A “case” under sub. (1) (a) contemplates an adversarial proceeding. 1t does not
connote the mere applicatien for and granting of a permit. Hodge v, Turtle Lake, 180
Wiz, 2d 62, 508 N.W.2d 603 (1991)

A closed session io discuss an employee’s dismissal was properly beld under sub.
(1) (b) and did not require natice to the employee wader sub, (1) (¢) when no eviden-
tiary heating or final actien took piace in the closed session. State cx rel. Epping v.
City of Neillsville, 218 Wis. 2d 516, 581 N.W.2d 548 (Ct. App. 1998), 97-0403.

The cxception under sub, 1) (c) must be strictly constraed, A privale snlity’s
desire for confidentiality does not perinit a closed meeting. A governing body’s belicf
that secret mectisngs will produce cost savings docs not justify closing the door to pub-
Tie seritiny. Providing contingencies allowing for future public input was insuffi-
cient. Because legitimate concerns were present for portions of some of the mectings
docs not mean the entirety of the mectings fell within the nammow exception under sub.
(1) {e). Citizens for Responsible Development v. City of Milton, 2007 WI App 114,
300 Wis. 2d 649, 731 N.W.2d 640, 06-0427.

Scction 19.35 (1) (a) docs not mandate that, when a meeting is closed under this
section, all records created for or presented al the meeting are exempt from disclo-
sure. The coutt must still apply the balancing test articulated in Linziweyer; 2002 W]
84, 254 Wig, 2d 306, Zellner v. Cedarburg School District, 2007 YWI 53, 300 Wis. 2d
290, 731 N.W.2d 240, 06-1143.

Nothing in sub. (1) (c) suggests that a reason for going inte closed session must be
shared by cach municipalisy participating in an intergovernmental body. H is not
inconsistent with the open meelings Inw for a body to move into closed session under
sttb. (1) (2) whes the bargaining position to be protected is not shared by every mem-
ber of the body. Onee a voie passes ke g0 into closed session, the reason for requesting,
the vote becomes the reason of the enlire body. Herro v Village of McFarland, 2007
WI App 172, 303 Wis. 2d 749, 737 N.W.2d 55, 06-1929.

In allowing governmental bodics to canduct closed sessions in limited circum-
stances, this seetion does not ereate 2 blanket privilege shielding closed session con-
tents from discovery. There is no implicit or explicit confidentiality mandate. A
closed meeting is not synonymeus with a meeting that, by definition, entails a privi-
lege exempting its contents from discovery, Sands v. The Whitnall School District,
2008 WI 89, 312 Wis. 2d 1, 754 N.W2d 439, 05-1026.

Boards of review cannot rely on the exemptions in sub, (1) to close any meeting
in view of the explicit requirements in s. 70.47 (2m). 65 Atty. Gen. 162,

A university subunit may discuss promotfions rot telating to tenure, merit
increases, and property purchase secommendations in closed session. 66 Atty. Gen.
60.

Neither sub. (1) (¢) nior (£} authorizes a school board to make actual appointments
of a new member in closed session. 74 Atty. Gen. 70.

A county beard chairperson and committee are not authorized by sub. (1} (¢) to
meet in closed session to discuss appeintments to county beard committees, In appro-
printe circumstanees, sub. (1) (f} would authorize closed sessions. 76 Atty. Gen, 276,

Sub. (1) (c) does not permit closed sessions to consider employment, compensa-
tion, promotisa, or performance evaluation policies to be applied to a position of
employment in general. 80 Atty. Gen. 176.

A povermnental body may convens in closed session to formulate collzctive bar-
gaining strategy, but sub. (3) requires that deliberations leading to ratification of a fen-
taiive agreement with a bargaining unit, as welf as the ratification vole, musi be held
in open session. 81 Atty. Gen. 139.

“Hyidentiary hearing™ as used in s. 19.85 (1} (b), neans a formal examination of
accusations by receiving testimony or other forms of evidence thal may be relevant
to the dismissal, demotion, licensing, or discipline of any public employee or person
covered by ilat scction. A council that considered a mayor’s accusations against an
cmployee in closed session withent giving the empleyes prior notice vielated the
requirement of actval notice to the employee. Campana v. City of Greenfield, 38 F.
Supp. 2d 1043 (1999).

Closed Session, Open Book: Sifling the Sands Case, Bach, Wis, Law. Cct, 2009,

19.851 Closed sessions by government accountabil-
ity board. The government accountability board shall hold each
meeting of the board for the purpose of deliberating concerning
an fvestigation of any viclation of the law under the jurisdiction
of the ethics and accountability division of the board in closed ses-
sion undcr this section. Prior to convening under this section, the
government accountability board shall vote to convene in closed
session in the manner provided in 5. 19.85 (1). No business may
be conducted by the government accountability board at any
closed session under this section except that which relates to the
purposes of the session as authorized in this section or as autho-
rized in 5. 19.85 (1).
History: 2607 a. 1.

19.86 Notice of collective bargaining negotiations.
Notwithstanding s. 19.82 (1), where notice has been given by
either party to a coilective bargaining agreement under subch. I,
IV, V, or VI of ch. 11 1o reopen such agreement at its expiration
date, the employer shall give notice of such contract reopening as
provided in s. [9.84 (1} (b). Ifthe employer is not a governmental

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
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body, notice shall be given by the employer’s chief officer or such
peérson’s designee.

History: 1975 c. 426; 1987 a. 305; 1993 a. 215; 1995 a. 27; 2007 &. 20; 2009 a.
28,

19.87 Legislative meetings. This subchapter shall apply to
all meetings of the senate and assembly and the committees, sub-
cammittees and other subunits thereof, except that:

(1) Section 19.84 shall not apply to any meeting of the legisla-
turc or a subunit thereof called solely for the purpose of scheduling
business before the legislative body; or adopting resolutions of
which the sole puspose is scheduling business before the senate or
the assembly.

{2} No provision of this subchapter which conflicls with a rule
of the scnate or assembly or joint rule of the legislature shall apply
to a meeting conducled in compliance with such rule,

(3) No provision of this subchapter shall apply to any partisan
caucus of the senate or any partisan caucus of the assembly, except
as provided by legislative rile,

{4) Meetings of the senate or assembly committee on orga-
nization under s. 71.78 (4) (c) or 77.61 (5) (b) 3. shall be closed
to the public.

History: 1975 c. 426; 1977 ¢, 418; 1987 a.312 s 17,
Sub, (3) applied to a closed meeting of the members of one political party or a leg-

islative committee to discuss a bill. State ex rel. Lynch v. Conta, 71 Wis. 2d 662, 239
NW.2d 313 (1976).

19.88 Ballots, votes and records. (1) Unless otherwise
specifically provided by statute, o secret ballot may be utilized
to determine any election or other decision of a governmental
body except the election of the officers of such body in any meet-
ing.

{2) Except as provided in sub. (1) in the case of officers, any
member of a governmental body may require that a vote be taken
at any meeting in such manner that the vote of each member is
ascertained and recorded.

(3) The motions and roll call votes of each meeting of a gov-
emnmental body shali be recorded, preserved and open to public
inspection to the extent prescribed in subch. IT of ch. 19.

History: 1975 ¢. 426; 1981 ¢. 335 5. 26.
Under sub. (1), a commen council may not voie to fill a vacancy on the common
coungil by secret ballol. 65 Atty. Gen, 131,

19.89 Exclusion of members. No duly clected or appointed
member of a governmental body may be cxcluded from any meet-
ing of such body. Unless the rules of a governmental body provide
to the contrary, no member of the body may be excluded from any
mecting of a subunit of that governmental body.

Iistory: 1975 ¢. 426.

19.90 Use of equipment in open session. Whenever a
governmental body holds a meeting in open session, the body
shall make a reasonabie effort to accommodate any person desir-
ing to record, film or photograph the meeting. This section does
not permit recording, filming or photographing such a meeting in
a manner that interferes with the conduct of the meeting or the
rights of the participants.
History: 1977 ¢, 322,

19.96 Penalty. Any member of a governmental body who
knowingly attends a meeting of such body held in violation of this
subchapter, or who, in his or her official capacity, otherwise vio-
lates this subchapter by some act or omission shall forfeit without
reimbursement 1ot less than $25 nor more than $300 for each such
viplation, No member of a governmentat body is liable under this
subchapter on account of his or her attendance at 2 meeting held
in violation of this subchapter if he or she makes or voles in favor

GENERAL DUTIES OF PUBLIC OFFICIALS

19.98

of a motion to prevent the violation from occurring, or if, before
the violation occurs, his or her voles on all relevant motions were
inconsistent with all those circwmstances which cause the viola-
tion.

History: 1975 ¢, 426,

The state need not prove specific intent 1o violate the Open Meetings Law. Stale
v. Swanson, 92 Wis. 2d 310, 284 N.W.2d 655 (1979).

19.97 Enforcement. (1) This subchapter shalf be enforced
in the name and on behalf of the state by the attorney general or,
upon the verified complaini of any person, by the district attomey
of any county wherein a violation may occur. In actions brouglht
by the attorney gencral, the cowrt shafl award any forfeiture recov-
ered logether with reasonable costs 1o the state; and in actions
brought by the district attorney, the court shall award any forfei-
ture recovered together with reasonable costs to the county.

{2) In addition and supplementary to the remedy provided in
5. 19.96, the attorney general or the district attorney may com-
mence an action, separately or in conjunction with an action
brought under 5. 19.96, to obtain such other legal or equitable
relief, including but not Hmiled lo mandamus, injunction or
declaratory judgment, as may be appropriate under the circum-
stances.

(3} Any action taken at a mecting of a governmental body held
in violation of this subchapter is voidable, upon action brought by
the attorney general or the district aitorney of the county wherein
the violation occurred. However, any judgment declaring such
action void shall not be entered uniess the court finds, under the
facts of the particular case, that the public interest in the enforce-
ment of this subchapter outweighs any public interest which there
may be in sustaining the validity of the action taken,

{(4) TIf the district attorney refuses or otherwise fails to corn-
mence an action to enforce this subchapter within 20 days after
receiving a verified complaini, the person making such complaint
may bring an action under subs. (1) 1o (3) on his or her relation in
the name, and on behalf, of the state. In such actions, the court
may award actual and necessary costs of prosecution, including
reasonable attorney fees o the relator il he or she prevails, but any
forfeiture recovered shall be paid to the state.

{5) Sections 893.80 and 893.82 do not apply (o actions com-
menced under s section,

History: 1975 c. 426; 1981 c. 289; 1995 a. 158.

Judicial Council Note, 1981: Reforence in sub. {2) to a “writ” of mandamus has
been removed beeause that remedy is now availuble in an ordinary action. Sec s,
781.01, stats., and the note thereto. [Bill 613-A]

Awards of attomey fees are to be at a rate applicable to private attomeys. A court
may review Ehe reasonableness of the hours and hourly rate clarged, including the
rates for similar services in the area, and may in addition consider the peculiar facts
of the case and the responsible party’s ability to pay. Hodge v. Town of Turtle Lake,
190 Wis, 2d £81, 526 N.W.2d 784 (CL App. 1994),

Actions brought nnder the open meetings and open records laws are exempt form
the notice provisions of's. 893.80 (1). Auchinicck v. Town of LaGrange, 200 Wis.
2d 583, 547 N.W.2d 587 (1996}, 94-2809,

Failure 10 bring an aclion under this section on behalf of the state is fatal and
deprives the court of cempeteney ta proceed. Fabyan v. Achienhagen, 2002 WI App
214, 257 Wis, 2. 310, 652 NW.2d 643, 013298,

Complaints under the open meetings law are ot brought in the individual capacity
of the plainfiff but on behalf of the staic, subjcct to the 2-year statue of limitations
under s, §93,93 (2), Leung v, City of Eake Geneva, 2003 WI App 129, 265 Wis, 2d
G4, 665 NW.2d 104, 022747,

When a 1own hoard’s action was voided by the court due to lack of statttory author-
ity, an nctior for enforcemnent under sub, (4) by an individual as a privaie attorney gen-
eral on behall of the state against individual board members for a viclation of the open
meetings law that would subject the individual board members to civil forfeituies was
not rendered moet. Eawlon v, Town of Barlon, 2005 W1 App 16, 278 Wis, 2d 388,
692 N.W.2d 304, 04-085%

19.98 Interpretation by attorney general. Any person
may request advice from the atlomey general as to the applicabil-
ity of this subchapter under any circumstances.

History: 1975 c. 426.
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APPENDIX B

SAMPLE OPEN MEETINGS LAW COMPLAINT FORM




VERIFIED OPEN MEETINGS LAW COMPLAINT

Now comes the complainant and as and for a verified complaint pursuant to Wis. Stat.

§§ 19.96 and 19.97, alleges and complains as follows:

1. That _he is a resident of the ftown, village, city] of , Wisconsin, and

that his or her Post Office Address is [street, avenue, etc,] , Wisconsin____ [zip].
2. That [name of member or chief presiding officer] whose Post Office Address is
[street, avemue, ete.], [city], Wisconsin, was
on the day of 200 ,a [member or chief presiding officer] of

designate official title of governmental body| and that such

[board, council, commission or committee] is a governmental body within the meaning

of Wis. Stat. § 19.82(1).

3. That [name of member or chief presiding officer] on the day of

, 200_, at County of , Wisconsin,

knowingly attended a meeting of said governmental body held in violation of Wis. Stat. § 19.96 and

[cite other applicable section(s}], or otherwise violated those

sections in that [set out every act or omission constituting the offense charged]:

4. That : [name of member or chief presiding officer] is thereby subject to the

penalties prescribed in Wis. Stat. § 19.96.
5. That the following witnesses can testify to said acts or omissions:

Name Address Telephone

6. That the following documentary evidence of said acts or omissions is available:

7. That this complaint is made to the District Attorney for County under the provisions of
Wis. Stat. § 19.97, and that the district attorney may bring an action to recover the forfeiture provided in Wis.
Stat. § 19.96.

WHEREFORE, complainant prays that the District Attorney for County, Wisconsin, timely

institute an action against mame of member or chief presiding officer] to recover the forfeiture

provided in Wis. Stat. § 19.96, together with reasonable costs and disbursements as provided by law.




STATE OF WISCONSIN )
) ss.
COUNTY OF )

being first duly sworn on oath deposes and says that __ he is the above-named

complainant, that _he has read the foregoing complaint and that, based on his or her knowledge, the contents of

the complaint are true,

COMPLAINANT

Subscribed and sworn o before me
this day of , 200,

Notary Public, State of Wisconsin
My Commission:
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Up
{1) COLLECTION FROM DATA SUBJECT OR VERIFICATION. An
authority that maintains personally identifiable information that
may result in an adverse determination about any individual's
rights, benefits or privileges shall, to the greatest extent
practicable, do at least one of the following;:

(a) Collect the information directly from the individual.

(b) Verify the information, if collected from another person.
History: 1991 a. 39.

19.68 Collection of personally identifiable information from
Internet users. No state authority that maintains an Internet site
may use that site to obtain personally identifiable information from
any person who visits that site without the consent of the person from
whom the information is obtained. This section does not apply to
acquisition of Internet protocol addresses.

History: 2001 a. 16.

19.69 Computer matching.

(1) MATCHING SPECIFICATION. A state authority may nof use or allow
the use of personally identifiable information maintained by the
state authority in a match under a matching program, or provide
personally identifiable information for use in a match under a
matching program, unless the state authority has specified in
writing all of the following for the matching program:

(a) The purpose and legal authority for the matching program.

(b) The justification for the program and the anticipated results,
' including an estimate of any savings.

(¢) A description of the information that will be matched.

{2) CoPY TO PUBLIC RECORDS BOARD. A state authority that prepares
a written specification of a matching program under sub. (1) shall
provide to the public records board a copy of the specification and
any subsequent revision of the specification within 30 days after
the state authority prepares the specification or the revision.

{3) NOTICE OF ADVERSE ACTION.

(a) Except as provided under par. (b}, a state authority may not take
an adverse action against an individual as a result of information
produced by a matching program until after the state authority
has notified the individual, in writing, of the proposed action,

(b} A state authority may grant an exception to par. (a} if it finds that
the information in the records series is sufficiently reliable.

{4) NONAPPLICABILITY. This section does not apply to any matching
program established between the secretary of transportation and
the commissioner of the federal social security administration
pursuant to an agreement specified under s. 85.61 (2).

http://docs.legis. wisconsin.gov/statutes/statutes/19/V/81 2/5/2014




Wisconsin Legislature: 19.81 Page 2 of 7

History: 1991 a. 39, 269; 1995 a. 27; 2003 a. 265.

19.71 Sale of names or addresses. An authority may not sell or
rent a record containing an individual's name or address of residence,
unless specifically authorized by state law. The collection of fees
under 5, 19.35 (3) is not a sale or rental under this section.

History: 1991 a. 39.

19.77 Summary of case law and attorney general opinions.
Annually, the attorney general shall summarize case law and attorney
general opinions relating to due process and other legal issues
involving the collection, maintenance, use, provision of access to,
sharing or archiving of personally identifiable information by
authorities. The attorney general shall provide the summary, at no
charge, to interested petsons.

History: 1991 a. 39.

19.80 Penalties.

{2) EMPLOYEE DISCIPLINE. Any person employed by an authority who
violates this subchapter may be discharged or suspended without
pay.

(3) PENALTILS.

(a) Any person who willfully collects, discloses or maintains
personally identifiable information in violation of federal or

state law may be required to forfeit not more than $500 for each
violation. :

(b) Any person who willfully requests ot obtains personally
identifiable information from an authority under false pretenses
may be required to forfeit not more than $500 for each violation.

History: 1991 a, 39, 269.

SUBCHAPTER V

OPEN MEETINGS OF GOVERNMENTAL BODIES

19.81 Declaration of policy.

(1) In recognition of the fact that a representative government of the
American type is dependent upon an informed clectorate, it is
declared to be the policy of this state that the public is entitled to
the fullest and most complete information regarding the affairs of
government as is compatible with the conduct of governmental
business.

(2) To implement and ensure the public policy herein expressed, all
meetings of all state and local governinental bodies shall be
publicly held in places reasonably accessible to members of the
public and shall be open to all citizens at all times unless otherwise
expressly provided by law.

(3) In conformance with article IV, section 10, of the constitution,
which states that the doors of each house shall remain open, except
when the public welfare requires secrecy, it is declared to be the
intent of the legislature to comply to the fullest extent with this
subchapter.
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{4) This subchapter shall be liberally construed to achieve the purposes

set forth in this section, and the rule that penal statutes must be
strictly construed shall be limited to the enforcement of forfeitures
and shall not otherwise apply to actions brought under this
subchapter or to interpretations thereof.

History: 1975 c. 426; 1983 a. 192,

NOTE: The following annotations relate to s. 66.77, repealed by
Chapter 426, laws of 1975,

Subsequent to the presentation of evidence by the taxpayer, a board of
review's consideration of testimony by the village assessor at an
cxccutive session was contrary to the open meeting law. Although it was
permissible for the board to convene a closed session for the purpose of
deliberating after a quasi-judicial hearing, the proceedings did not
constitute mere deliberations but were a continuation of the quasi-judicial
hearing without the presence of or notice to the objecting taxpayer.
Dolphin v. Butler Board of Review, 70 Wis, 2d 403, 234 N.W.2d 277
(1975).

The open meeting law is not applicable to the judicial commission. State ex
rel. Lynch v. Dancey, 71 Wis. 2d 287, 238 N.W.2d 81 (1976).

A regular open meeting, held subsequent to a closed meeting on another
subject, does not constitute a reconvened open meeting when there was
no prior open meeting on that day. 38 Atty. Gen. 41.

Consideration of a resolution is a formal action of an administrative or
minor governing body and when taken in proper closed session, the
resolution and resull of the vote must be made available for public
inspection, pursuant to 19.21, absent a specific showing that the public
interest would be adversely affected, 60 Atty, Gen. 9.

Joint apprenticeship committees, appointed pursuant to Wis. Adm. Code
provisions, are governmental bodies and subject to the requirements of
the open meeting law. 63 Atty. Gen. 363.

Voting procedures employed by worker's compensation and unemployment
advisory councils that utilized adjournment of public meeting for
purposcs of having members representing employets and members
representing employees or workers to separately meet in closed caucuses
and fo vole as a block on reconvening was contrary to the open records
law, 63 Atty. Gen. 414.

A governmental body can call closed sessions for proper purposes without
giving notice to members of the news media who have filed written
requests. 63 Aity. Gen. 470.

The meaning of "communication” is discussed with reference to giving the
public and news media members adequate notice. 63 Atty. Gen. 509.

The posting in the governor's office of agenda of future investinent board
meetings is not sufficient communication to the public or the news media
who have filed a written request for notice. 63 Atly. Gen. 549.

A county board may not utilize an unidentified paper ballot in voting to
appoint a county highway commissioner, but may vote by ayes and nays
or show of hands at an open session if some member does not require the
vote to be taken in such manner that the vote of each member may be
ascertained and recorded. 63 Afty. Gen. 569.

NOTE: The following annotations refer to ss. 19.81 to 19.98.

When the city of Milwaukee and a private non-profit festival organization
incorporated the open meetings law into a contract, the contract allowed
public enforcement of the contractual provisions concerning open
meetings. Journal/Sentinel, Inc. v. Pleva, 135 Wis, 2d 704, 456 N.W.2d
359 (1990).

Sub. (2} requires that a meeting be held in a facility that gives reasonable
public access, not total access. No person may be systematically

excluded or arbitrarily refused admittance. State ex rel. Badke v,
Greendale Village Bd, 173 Wis, 2d 553, 494 N, W.2d 408 (1993).

This subchapter is discussed. 65 Aily. Gen. preface,
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Public notice requirements for meetings of a city district school board under
this subchapter and s. 120.48, 1983 stats,, are discussed, 66 Atly. Gen.
93.

A volunteer fire department organized as a nonprofit corporation under s.
213.05 is not subject to the open nieeting law. 66 Atty. Gen. 113.

Anyone has the right to tape-rccord an open meeting of a governmental
body provided the meeting is not thereby physically disrupted. 66 Atty.
Gen. 318.

The open meeting law does not apply to a coroner's inquest. 67 Atty. Gen.
250

The open meeting law does not apply if the common council hears a
grievance under a collective bargaining agreement. 67 Atty. Gen. 276,

The application of the open meeting law to the duties of WERC is
discussed. 68 Atty. Gen. 171.

A senate committee meeting was prebably held in violation of the open
meelings law although there was never any intention prior to the
gathering to allempt to debate any matter of policy, to reach agreement
on differences, to make any decisions on any bill or part thereof, to take
any votes, or to resolve substantive differences. Quorum gatherings
should be presumed to be in violation of the law, due to a quorum's
ability to thereafter call, compose and control by vote a formal meeting
of a governmental body. 71 Ally. Gen. 63.

Nonstock corperations created by statute as bodies politic clearly fall within
the term "governmental body" as defined in the open meetings law and
are subject to the provisions of the open meetings law. Nonstock
corporations that were not created by the legislature or by rule, but were
created by private cilizens are not bodics politic and not govermnmental
bodies, 73 Atty. Gen. 53.

A "quasi-governmental corporation” in sub. (1) includes private
corporations that closely resemble governmental corporations in
function, effect, or status. 80 Atty. Gen. 129.

Understanding Wisconsin's open meeting law. Harvey, WBB September
1980.

Getting the Best of Both Worlds: Open Government and Economic
Development, Westerberg. Wis. Law. Feb. 2009.

19.82 Definitions. As used in this subchapter:
(1) "Governmental body" means a state or local agency, board,

commission, committee, council, department or public body
corporate and politic created by constitution, statute, ordinance,
rule or order; a governmental or quasi-governmental corporation
except for the Bradley center sports and entertainment corporation;
a local exposition district under subch. II of ch. 229; a long-term
care district under s. 46.2895; or a formally constituted subunit of
any of the foregoing, but excludes any such body or committee or
subunit of such body which is formed for or meeting for the
purpose of collective bargaining under subch. I, IV, or V of ch.
111.

(2) "Meeting" means the convening of members of a governmental

body for the purpose of exercising the responsibilities, authority,
power or duties delegated to or vested in the body. If one-half or
more of the members of a governmental body are present, the
meeting is rebuttably presumed to be for the purpose of exercising
the responsibilities, authority, power or duties delegated to or
vested in the body. The term does not include any social or chance
gathering or conference which is not intended to avoid this
subchapter, any gathering of the members of a town board for the
purpose specified in s, 60.50 (6), any gathering of the
commissioners of a town sanitary district for the purpose specified
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in s. 60.77 (5} (k), or any gathering of the members of a drainage
board created under s, 88.16, 1991 stats., or under s. 88.17, fora
purpose specified in s. 88.065 (5} (a).

(3) "Open session" means a meeting which is held in a place
reasonably accessible to members of the public and open to all
citizens at all times. In the case of a state governmental body, it
means a meeting which is held in a building and room thereof
which enables access by persons with functional limitations, as
defined in s. 101.13 (1).

History: 1975 c. 426; 1977 c. 364, 447, 1985 a. 26, 29, 332; 1987 a, 305;
1993 a. 215, 263, 456, 491; 1995 a. 27, 185; 1997 a. 79; 1999 a. 9; 2007
a. 20, 96; 2009 a. 28; 2011 a. 10.

A "meeting" under sub. (2) was found aklthough the governmental body was
not ecmpowered to exercise the final powers of its parent body. State v.
Swanson, 92 Wis. 2d 310, 284 N.W.2d 655 (1979).

A "meeting" under sub. (2} was found when members met with a purposc to
engage in government business and the number of members present was
sufficient to determine the parent body's course of action regarding the
proposal discussed. State ex rel. Newspapers v. Showers, 135 Wis. 2d 77,
398 N.W.2d 154 (1987).

The open meetings law is nof meant to apply to single-member
governmental bodies. Sub. (2) speaks of a meeting of the members,
plural, implying there must be at feast two members of a governmental
body. Plourde v. Berends, 2006 WI App 147, 294 Wis. 2d 746, 720
N.W.2d 130, 05-2106.

A corporation is quasi-governmental if, based on the 1otality of
circumstances, it resembles a governmental corporation in function,
effect, or status, requiring a case-by-case analysis. Here, a primary
consideration was that the body was funded exclusively by public tax
dollars or interest thereon. Additionally, its office was located in the
municipal building, it was listed on the city Web site, the city provided it
with clerical support and office supplies, all its assets revert to the city if
it ceases to exist, its books are open for city inspection, the mayor and
another city official are directors, and it had no clients other than the city.
State v. Beaver Dam Area Development Corporation, 2008 W1 90, 312
Wis. 2d 84, 752 N.W.2d 293, 06-0662.

A municipal public utility commission managing a city owned public
electric wtility is a governmental body under sub. (1). 65 Alty. Gen. 243.

A "private conference” under s. 118.22 (3), on nonrenewal of a teacher’s
contract is a "meeting” within . 19.82 (2). 66 Atty. Gen. 211.

A private home may qualify as a meeting place under sub. (3). 67 Atty. Gen.
125,

A telephone conference call involving members of governmental body is a
"meeting" that must be reasonably accessible to the public and public
notice must be given. 69 Atty. Gen. 143.

19.83 Meetings of governmental bodies.

{1) Every meeting of a governmental body shall be preceded by public
notice as provided in s. 19.84, and shall be held in open session. At
any meeting of a governmental body, all discussion shall be held
and all action of any kind, formal or informal, shall be initiated,
deliberated upon and acted upon only in open session except as
provided in s, 19.85.

{2) During a period of public comment under s. 19.84 (2), a
governmental body may discuss any matter raised by the public.
History: 1975 c. 426; 1997 a. 123.

When a quorum of a governmenta! body attends the meeting of another
governmental body when any one of the members is not also a member
of the second body, the gathering is a "meeling," unless the gathering is
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social or by chance. State ex rel. Badke v. Greendale Village Board, 173
Wis. 2d 553, 494 N.W.2d 408 (1993).

19.84 Public notice.

(1) Public notice of all meetings of a governmental body shall be given
in the following manner:

(a) As required by any other statutes; and

(b) By communication from the chief presiding officer of a
governmental body or such person's designee to the public, to
those news media who have filed a written request for such
notice, and to the official newspaper designated under ss.
985.04, 985.05 and 985.06 or, if none exists, to a news medium
likely to give notice in the area.

(2) Every public notice of a meeting of a governmental body shall set
forth the time, date, place and subject matter of the meeting,
including that intended for consideration at any contemplated
closed session, in such form as is reasonably likely to apprise
members of the public and the news media thereof. The public
notice of a meeting of a governmental body may provide for a
period of public comment, during which the body may receive
information from members of the public.

(3) Public notice of every meeting of a governmental body shall be
given at least 24 hours prior to the commencement of such meeting
unless for good cause such notice is impossible or impractical, in
which case shorter notice may be given, but in no case may the
notice be provided less than 2 hours in advance of the meeting.

(4) Separate public notice shall be given for each meeting of a
governmental body at a time and date reasonably proximate to the
time and date of the meeting,.

(5) Departinents and their subunits in any University of Wisconsin
System institution or campus are exempt from the requirements of
subs. (1) to (4) but shall provide meeting notice which is
reasonably likely to apprise interested persons, and news media
who have filed written requests for such notice.

(6) Notwithstanding the requirements of s. 19.83 and the requirements
of this section, a governmental body which is a formally
constituted subunit of a parent governmental body may conduct a
meeting without public notice as required by this section during a
lawful meeting of the parent governmental body, during a recess in
such meeting or immediately after such meeting for the purpose of
discussing or acting npon a matter which was the subject of that
meeting of the parent governmental body. The presiding officer of
the parent governmental body shall publicly announce the time,
place and subject matter of the meeting of the subunit in advance at
the meeting of the parent body.

History: 1975 ¢. 426; 1987 a. 305; 1993 a. 215; 1997 a. 123; 2007 a. 20.
Down :
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(1) COLLECTION FROM DATA SUBJECT OR VERIFICATION. An
authority that maintains personally identifiable information that
may result in an adverse determination about any individual's
rights, benefits or privileges shall, to the greatest extent
practicable, do at least one of the following:

(a) Collect the information directly from the individual.

(b) Verify the information, if collected from another person.
History: 1991 a. 39.

19.68 Collection of personally identifiable information from
Internet users. No state authority that maintains an Internet site
may uvse that site to obtain personally identifiable information from
any person who visits that site without the consent of the person from
whom the information is obtained. This section does not apply to

" acquisition of Internet protocol addresses.

History: 2001 a. 16.

19.69 Computer matching.

(1) MATCIHNG SPECIFICATION. A state authority may not use or allow
the use of personally identifiable information maintained by the
state authority in a match under a matching program, or provide
personally identifiable information for use in a match under a
matching program, unless the state authority has specified in
writing all of the following for the matching program:

(a) The purpose and legal authority for the matching program.

(b) The justification for the program and the anticipated results,
including an estimate of any savings.

(c) A description of the information that will be matched.

{2) CorY TO PUBLIC RECORDS BOARD. A state authority that prepares
a written specification of a matching program under sub. (1) shall
provide to the public records board a copy of the specification and
any subsequent revision of the specification within 30 days after
the state authority prepares the specification or the revision.

(3) NOTICE OF ADVERSE ACTION.

(a) Except as provided under par. (b}, a state authority may not take
an adverse action against an individual as a result of information
produced by a matching program until after the state authority
has notified the individual, in writing, of the proposed action.

{b) A state authority may grant an exception to par. {a) if it finds that
the information in the records series is sufficiently reliable.

(4) NONAPPLICABILITY, This section does not apply to any matching
program established between the secretary of transportation and
the commissioner of the federal social security administration
pursuant to an agreement specified under s. 85.61 (2).
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History: 1991 a. 39, 269; 1995 a. 27; 2003 a. 265.

19.71 Sale of names or addresses. An authority may not sell or
rent a record containing an individual's name or address of residence,
unless specifically authorized by state law. The collection of fees
under s. 19.35 (3) is not a sale or rental under this section.

History: 1991 a, 39.

19.77 Summary of case law and attorney general opinions.
Annually, the attorney general shall summarize case law and attorney
general opinions relating to due process and other legal issues
involving the collection, maintenance, use, provision of access to,
sharing or archiving of personally identifiable information by
authorities. The attorney general shall provide the summaly, atno
charge, to inferested persons.

History: 1991 a, 39,

19.80 Penalties.

(2) EMPLOYEE DISCIPLINE. Any person employed by an authority who
violates this subchapter may be discharged or suspended without
pay.

(3) PENALTIES.

(a) Any person who willfully collects, discloses or maintains
personally identifiable information in violation of federal or
state law may be required to forfeit not more than $500 for each
violation.

(b) Any person who willfully requests or obtains personally
identifiable information from an authority under false pretenses
may be required to forfeit not more than $500 for each violation.

History: 1991 a. 39, 269,

SUBCHAPTER V

OPEN MEETINGS OF GOVERNMENTAL BODIES

19.81 Declaration of policy.

(1) In recognition of the fact that a representative government of the
American type is dependent upon an informed electorate, it is
declared to be the policy of this state that the public is entitled to
the fullest and most complete information regarding the affairs of
government as is compatible with the conduct of governmental
business.

(2) To implement and ensure the public policy herein expressed, all
meetings of all state and local governmental bodies shall be
publicly held in places reasonably accessible to members of the
public and shall be open to all citizens at all times unless otherwise
expressly provided by law.

(3) In conformance with article TV, section 10, of the constitution,
which states that the doors of each house shall remain open, except
when the public welfare requires secrecy, it is declared to be the
intent of the legislature to comply to the fullest extent with this
subchapter.
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{4) This subchapter shall be liberally construed to achieve the purposes
set forth in this section, and the rule that penal statutes must be
strictly constroed shall be limited to the enforcement of forfeitures
and shall not otherwise apply to actions brought under this
subchapter or to interpretations thereof.

History: 1975 c. 426, 1983 a. 192.

NOTE: The following annotations relate to s. 66.77, repealed by
Chapter 426, laws of 1975,

Subsequent to the presentation of evidence by the taxpayer, a board of
review's consideration of testimony by the village assessor at an
executive session was contrary to the open meeting law. Although it was
permissible for the board to convene a closed session for the purpose of
deliberating after a quasi-judicial hearing, the proceedings did not
constitute mere deliberations but were a continuation of the quasi-judiciat
hearing without the presence of or notice to the objecting taxpayer.
Dolphin v. Butler Board of Review, 70 Wis. 2d 403, 234 N.W.2d 277
{1975).

The open meeting law is not applicable to the judicial commissien. State ex
rel. Lynch v. Dancey, 71 Wis. 2d 287, 238 N.W.2d 81 (1976).

A regular open meeting, held subsequent to a closed meeting on another
subject, does not constitute a reconvened open meeting when there was
no prior open meeting on that day. 58 Atty. Gen. 41.

Consideration of a resolution is a formal action of an administrative or
minor governing body and when taken in proper closed session, the
resolution and result of the vote must be made available for public
inspection, pursuant to 19.21, absent a specific showing that the public
interest would be adversely affected. 60 Atty. Gen. 9.

Joint apprenticeship committees, appointed pursuant to Wis. Adm. Code
provisions, are governmental bodies and subject to the requirements of
the open meeting law. 63 Atty. Gen. 363.

Voting procedures employed by worker's compensation and unemployment
advisory councils that utilized adjournment of public meeting for
purposcs of having members representing employers and members
representing employees or workers to separately meet in closed caucuses
and to vote as a block on reconvening was contrary to the open records
law, 63 Atty, Gen, 414.

A governmental body can call closed sessions for proper purposes without
giving notice to members of the news media who have filed written
requesls. 63 Atty. Gen. 470.

The meaning of "communication” is discussed with reference to giving the
public and news media members adequate notice. 63 Atty. Gen. 509,

The posting in the governor's office of agenda of future investment board
meetings is not sufficient communication to the public or the news media
who have filed a written request for notice. 63 Atly. Gen. 549.

A county board may not utilize an unidentified paper ballot in voting to
appoint a county highway commissioner, but may vote by ayes and nays
or show of hands at an open session if some member does not require the
vote to be taken in such manner that the vote of cach member may be
ascertained and recorded. 63 Ally. Gen. 569.

NOTE: The following annotations refer to ss. 19.81 to 19.98.

When the city of Milwaukee and a private non-profit festival organization
incorporated the open meetings law into a contract, the contract allowed
public enforcement of the contractual provisions concerning open
meetings. Journal/Sentinel, Inc. v. Pleva, 155 Wis, 2d 704, 456 N.W.2d
359 (19%0).

Sub. {2} requires that a meeting be held in a facility that gives reasonable
public access, not total access. No person may be systematically
excluded or arbitrarily refused admittance. State ex rel. Badke v.
Greendale Village Bd. 173 Wis. 2d 553, 494 N.W.2d 408 (1993).

This subchapter is discussed. 65 Atty. Gen. preface.
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Public notice requirements for meetings of a city district school board under
this subchapter and s, 120.48, 1983 stats., are discussed. 66 Aily, Gen.
93.

A volunteer fire department organized as a nonprofit corporation under s.
213.05 is not subject to the open meeting law. 66 Ally. Gen. 113.

Anyone has the right to tape-record an open meeting of a governmental
body provided the mceeting is not thereby physically disrupted. 66 Atty.
Gen, 318. '

The open meeting law does not apply to a coroner's inquest. 67 Atty. Gen.
250.

The open meeting law does not apply if the common council hears a
grievance under a collective bargaining agreement. 67 Alty. Gen, 276,

The application of the open meeting law to the duties of WERC is
discussed. 68 Alty. Gen. 171.

A senate committee meeting was probably held in violation of the open
meetings law although there was never anry intention prior to the
gathering to attempt lo debate any matter of policy, to reach agreement
on differences, to make any decisions en any bill or part thercof, to take
any votes, or to resolve substantive differences. Quorum gatherings
should be presumed 1o be in violation of the law, due to a quorum's
ability to thereafter call, compose and control by vote a formal meeting
of a governmental body. 71 Atty. Gen. 63.

Nonstock corporations created by statute as bodies poelitic clearly fall within
the term "governmental body" as defined in the open meetings law and
are subject to the provisions of the open meetings law. Nonstock
corporations that were not created by the fegislature or by rule, but were
created by private citizens are not bodies politic and not governmental
bodies. 73 Atty. Gen. 53.

A "quasi-governmental corporation” in sub. (1) includes private

corporations that closely resemble governmental corporations in
function, effect, or status. 80 Atty. Gen, 129,

Understanding Wisconsin's open meeting law. Harvey, WBI September
1980.

Getting the Best of Both Worlds: Open Government and Economic
Development. Westerberg, Wis. Law. Feb. 2009

19.82 Definitions. As used in this subchapter:
(1) "Governmental body" means a state or local agency, board,

commission, commiitee, council, department or public body
corporate and politic created by constitution, statute, ordinance,
rule or order; a governmental or quasi-governmental corporation
except for the Bradley center sports and entertainment corporation;
a local exposition district under subch. IT of ch, 229; a long-term
care district under s. 46.2895; or a formally constituted subunit of
any of the foregoing, but excludes any such body or commitiee or
subunit of such body which is formed for or meeting for the
purpose of collective bargaining under subch. I, IV, or V of ch.

(2) "Meeting" means the convening of members of a governmental

body for the purpose of exercising the responsibilities, authority,
power or duties delegated to or vested in the body. If one-half or
more of the members of a governmental body are present, the
meeting is rebuttably presumed to be for the purpose of exercising
the responsibilities, authority, power or duties delegated to or
vested in the body. The term does not include any social or chance
gathering or conference which is not intended to avoid this -
subchapter, any gathering of the members of a town board for the
purpose specified in s. 60.50 (6), any gathering of the
commissioners of a town sanitary district for the purpose specified
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in 8. 60.77 (5) (k), or any gathering of the members of a drainage
board created under s. 88.16, 1991 stats., or under s. 88.17, fora
purpose specified in s. 88.065 (5} (a).

(3) "Open session" means a meeting which is held in a place
reasonably accessible to members of the public and open to all
citizens at all times. In the case of a state governmental body, it
means a meeting which is held in a building and room thereof
which enables access by persons with functional limitations, as
defined in s, 101.13 (1),

History: 1975 c. 426; 1977 c. 364, 447; 1985 a. 26, 29, 332; 1987 a. 305;
1993 a. 215, 263, 456, 491; 1995 a. 27, 185; 1997 a. 79; 1999 a. 9; 2007
a. 20, 96; 2009 a. 28; 2011 a. 10.

A "meeting” under sub. (2) was found although the governmental body was
not empowered to exercise the final powers of its parent body. State v.
Swanson, 92 Wis, 2d 310, 284 N, W.2d 655 (1979).

A "meeting" under sub. (2) was found when members met with a purpose to
engage in government business and the number of members present was
sufficient to determine the parent body's course of action regarding the
proposal discussed. Siate ex rel. Newspapers v. Showers, 135 Wis. 2d 77,
398 N.W.2d 154 (1987).

The open meetings law is not meant to apply to single-member
governmental bodies. Sub. (2) speaks of a meeting of the members,
plural, implying there must be at least iwo members of a governmental
body. Plourde v. Berends, 2006 WI App 147, 294 Wis, 2d 746, 720
N.W.2d 130, 05-2106.

A corporation is quasi-governmental if, based on the totality of
circumstances, it resembles a governmental corporation in function,
effect, or status, requiring a case-by-case analysis. Here, a primary
consideration was that the body was funded exclusively by public tax
dollars or interest thereon. Additionally, its office was located in the
municipal building, it was listed on the city Web site, the city provided it
with clerical support and office supplies, all ils assets revert to the city if
it ceases to exist, its books are open for city inspection, the mayor and
another city official are directors, and it had no clients other than the city.
State v. Beaver Dam Area Development Corporation, 2008 W1 90, 312
Wis. 2d 84, 752 N.W.2d 295, 06-0662.

A municipal public utility commission managing a city owned public
electric utility is a governmental body under sub. (1). 65 Atty. Gen. 243,

A "private conference” under s. 118.22 (3), on nonrenewal of a teacher's
contract is a "meeting" within s. 19.82 (2). 66 Atty. Gen. 211.

A private home may qualify as a meeling place under sub. (3). 67 Atty. Gen.
125.

A telephone conference call involving members of governmental body is a
"meeting" that must be reasonably accessible to the public and public
notice must be given. 69 Atly. Gen. 143,

19.83 Meetings of governmental bodies.

(1) Every meeting of a governmental body shall be preceded by public
‘notice as provided in 5. 19.84, and shall be held in open session. At
any meeting of a governmental body, all discussion shall be held
and all action of any kind, formal or informal, shall be initiated,
deliberated upon and acted upon only in open session except as
provided in s. 19.85.

(2) During a period of public comment unders. 19.84 2),a
governmental body may discuss any matter raised by the public,
History: 1975 c. 426; 1997 a. 123.

When a quorum of a governmenial body attends the meeting of another
governmental body when any one of the members is not also a member
of the second body, the gathering is a "mecting,” unless the gathering is
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social or by chance. State cx rel. Badke v. Greendale Village Board, 173
Wis. 2d 553, 494 N.W.2d 408 (1993).

19.84 Public notice.

(1) Public notice of all meetings of a governmental body shall be given
in the following manner;

(a) As required by any other statutes; and

(b) By communication from the chief presiding officer of a _
governmental body or such person's designee to the public, to
those news media who have filed a written request for such
notice, and to the official newspaper designated under ss.
985.04, 985.05 and 985.06 or, if none exists, to a news medium
likely to give notice in the area.

(2) Every public notice of a meeting of a governmental body shall set
forth the time, date, place and subject matter of the meeting,
including that intended for consideration at any contemplated
closed session, in such form as is reasonably likely to apprise
members of the public and the news media thereof. The public
notice of a meeting of a governmental body may provide for a
period of public comment, during which the body may receive
information from members of the public.

(3) Public notice of every meeting of a governmental body shall be
given at least 24 hours prior to the commencement of such meeting
unless for good cause such notice is impossible or impractical, in
which case shorter notice may be given, but in no case may the
notice be provided less than 2 hours in advance of the meeting.

(4) Separate public notice shall be given for each meeting of a
governmental body at a time and date reasonably proximate to the
time and date of the meeting,

(5) Departments and their subunits in any University of Wisconsin
System institution or campus are exempt from the requirements of
subs. (1) to (4) but shall provide meeting notice which is
reasonably likely to apprise interested persons, and news media
who have filed written requests for such notice.

(6) Notwithstanding the requirements of s. 19.83 and the requirements
of this section, a governmental body which is a formally
constituted subunit of a parent governmental body may conduct a
meeting without public notice as required by this section during a
lawful meeting of the parent governmental body, during a recess in
such meeting or immediately after such meeting for the purpose of
discussing or acting upon a matter which was the subject of that
meeting of the parent governmental body. The presiding officer of
the parent governmental body shall publicly announce the time,
place and subject matter of the meeting of the subunit in advance at
the meeting of the parent body.

History: 1975 c. 426; 1987 a. 305; 1993 a. 215; 1997 a. 123; 2007 a. 20.

Down
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I. Introduction.

The Wisconsin public records law authorizes requesters to inspect or obtain copies of “records”
maintained by government “authorities.” The identity of the requester or the reason why the
requester wants particular records generally do not matter for purposes of the public records law.
Records are presumed to be open to inspection and copying, but there are some exceptions.
Requirements of the public records law apply to records that exist at the time a public records
request is made. The public records law does not require authorities to provide requested
information if no responsive record exists, and generally does not require authorities to create
new records in order to fulfill public records requests. The public records statutes, Wis. Stat.
§§ 19.31-19.39, do not address the duty to retain records. This outline is intended to provide
general information about the public records law.

II. Public Policy and Purpose.

A. “[I]t is declared to be the public policy of this state that all persons are entitled to the greatest possible
information regarding the affairs of government and the official acts of those officers and
employees who represent them.” Wis. Stat. § 19.31. This is one of the strongest declarations of
policy found in the Wisconsin statutes. Zellner v. Cedarburg Sch. Dist. (“Zellner F), 2007 W1 53,
949, 300 Wis. 2d 290, 149, 731 N.W.2d 240, 1 49.

B. Wisconsin legislative policy favors the broadest practical access to government.
Hempel v. City of Baraboo, 2005 W1 120, § 22, 284 Wis. 2d 162, q 22, 699 N.W.2d 551, 22;
Seifert v. Sch. Dist. of Sheboygan Falls, 2007 W1 App 207, 4 15, 305 Wis. 2d 582, q 15,
740 N'W.2d 177, 9 15. Providing citizens with information on the affairs of government is:

[An essential function of a representative government and an integral
part of the routine duties of officers and employees whose responsibility
it is to provide such information. To that end, ss. 19.32 to 19.37 shall be
construed in every instance with a presumption of complete public
access, consistent with the conduet of governmental business. The denial -
of public access generally is contrary to the public interest, and only in
an exceptional case may access be denied.

Wis. Stat. § 19.31. Cowts interpret the public records law in light of this policy declaration, to
foster transparent government. Milwaukee Journal Sentinel v. City of Milwaukee, 2012 W1 65,
940, 341 Wis. 2d 607, 140, 815 N.W.2d 367, 9 40 (Abrahamson, C.J., lead opinion).

C. The purpose of the Wisconsin public records law is to shed light on the workings of government
and the acts of public officers and employees. Blde & Constr. Trades Council v. Waunakee
Cmiy. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726, 729 (Ct. App. 1998). lts goal is to




provide access to records that assist the public in becoming an informed -electorate.
Milwaukee Jowrnal Sentinel, 2012 W1 65, § 73, 341 Wis. 2d 607, § 73, 815 N.W.2d 367, § 73
(Roggensack, J., concurting). The public records law therefore serves a basic tenet of our
democratic system by providing opportunity for public oversight of government. ECO, Inc. v.
City of Elkhorn, 2002 W1 App 302, 1 16, 259 Wis. 2d 276, 4 16, 655 N.W.2d 510, § 16;
Nichols v. Bennett, 199 Wis. 2d 268, 273, 544 N.W.2d 428, 430 (1996); Linzineyer v. Forcey,
2002 W1 84,9 15, 254 Wis. 2d 306, 7 15, 646 NN'W.2d 811, 7 15.

The presumption favoring disclosure is strong, but not absolute. Hempel, 2005 WI 120, q 28,
284 Wis. 2d 162, 1 28, 699 N.W.2d 551, ] 28.

The general rule is that “[e]xcept as otherwise provided by law, any requester has a right to
inspect any record.” Wis. Stat. § 19.35(1)(a). Any record specifically exempted from disclosure
by state or federal law or authorized to be exempted from disclosure by state law is exempt from
disclosure under Wis. Stat, § 19.35(1), except that any portion of the record containing public
information is open to public inspection. Wis. Stat. § 19.36(1).

III. Sources of Wisconsin Public Records Law.

A.

Wisconsin Stat. §§ 19.31-19.39 (the public records statutes). The public records statutes and related
Wisconsin statutes can be accessed on the Legislature’s website: www.legis.state.wi.us/rsh and in
Appendix C of this outline.

Wisconsin Stat. § 19.85(1) (exemptions to the open meetings law, referred to in the public records
law), also accessible af www. legis.state.wi.us/rsh.

Court decisions.

Attorney General opinions and correspondence. Volumes 71-81 of the Aftorney General opinions,
as well as opinions from 1995-present, can be accessed at http://docs.legis.wi.gov/misc/oag. Certain
opinions and resources also can be accessed at Atip://www.doj.state.wi.us/site/ompr.asp.

Other sources described below in this outline.

Nofte: The United States Freedom of Information Act (“FOIA™), 5 U.8.C. § 552, does not apply to
states. State ex rel Hill v. Zimmerman, 196 Wis. 2d 419, 428 n.6, 538 N.W.2d 608, 612 n.6
(Ct. App. 1995). Nonetheless, the public policies expressed in FOIA exceptions may be relevant to
application of the common law balancing test discussed in Section VIILF., below. Linzmeyer,
2002 WI 84, 1 32-33, 254 Wis. 2d 306, 1 32-33, 646 N.W.2d 811, 1 32-33.

IV. Key Definitions,

A,

“Record.” Any material on which written, drawn, printed, spoken, visual, or electromagnetic
information is recorded or preserved, regardless of physical form or characteristics, which has been
created or is being kept by an authority, Wis, Stat. § 19.32(2).

1. Must be created or kept in comnection with official purpose or function of the agency.
72 Op. Att’y Gen. 99, 101 (1983); State ex rel. Youmans v. Owens, 28 Wis. 2d 672, 679,
137 N.W.2d 470, 473 (1965). Content determines whether a document is a “record,” not
medium, format, or focation. OAG 1-06-09 (December 23, 2009), at 2.
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Not everything a public official or employee creates is a public record. fn re John Doe
Proceeding, 2004 WI 65, § 45, 272 Wis. 24 208, § 45, 680 N.W.2d 792,  45; OAG 1-06-09,
at3 n.1. But see Schill v. Wisconsin Rapids Sch. Dist., 2010 W1 86, § 152, 327 Wis. 2d 572,
1152, 786 N.W.2d 177, § 152 (Bradley, J., concurring); f4, 4 173 (Gableman, I.,
coneurring); ., § 188 (Roggensack, J., dissenting} (personal e-mail sent or received on an
authority’s computer system is a record).

“Record” includes:

Handwritten, typed, or printed documents.

Maps and charts,

Photographs, films, and tape recordings.

Computer tapes and printouts, CDs and optical discs.

Electronic records and communications.

i, Information regarding government business kept or received by an elected official
on her website, “Making Salem Better,” more likely than not constitutes a record.
OAG 1-06-09, at 2-3.

ii. F-mail sent or received on an authority’s computer system is a record.
This includes personal e-mail sent by officers or employees of the authority., Schill,
2010 WT 86, 9 152, 327 Wis. 2d 572, § 152, 786 N.W.2d 177, § 152 (Bradley, J.,
concurring); /4,9 173 (Gableman, J., concurring); Id., Y 188 (Roggensack, J.,

dissenting).

iii. E-mail conducting government business sent or received on the personal e-mail
account of an authority’s officer or employee also constitutes a record.

“Record” also includes contractors’ records, Each authority must make available for
inspection and copying any record produced or collected under a contract entered into by the
authority with a person other than an authority to the same extent as if the record were
maintained by the authority. Wis. Stat. § 19.36(3).

a.

Access to contractors’ records does not extend to information produced or collected under a
subcontract to which the authority is not a party, wmless the information is required by or
provided to the authority under the general contract to which the authority is a party.
Bidg. & Constr. Trades Council, 221 Wis. 2d at 585, 585 N.W.2d at 730.

Interpreting the scope of contractors® records covered by this provision, the Wisconsin Court
of Appeals has held that the term “collect” in the Wis. Stat. § 19.36(3) language requiring
disclosure of “any record . . . collected under a contract entered into by the authority with a
person other than an authority to the same extent as if the record were maintained by the
aunthority” means “fo bring together in one place.” The court determined that the statute was
not written so natrowly as to require that the contract be for the purpose of collecting the
records, and could refer o a contract between the authority’s contractor and a subcontractor.
Juneaw Co. Star-Times v, Juneau Co., 2011 WI App 150, 91 13-30, 337 Wis. 2d 710,
9 13-30, 807 N.W.2d 655, 1 13-30 (petition for review granted Feb. 23, 2012). As of
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September 2012, this case is before the Wisconsin Supreme Court for review; a decision is
expected by mid-July 2013.

A governmental entity cannot evade its public records responsibilities by shifting a record’s
creation or custody to an agent. Jowrnal/Sentinel, Inc. v. Sch. Bd of Shorewood,
186 Wis. 2d 443, 453, 521 N.W.2d 165, 170 (Ct. App. 1994), WiREdata, Inc. v. Vill. of
Sussex (“WIREdata 1), 2008 WI 69, 9 89, 310 Wis. 2d 397, 1 89, 751 N.W.2d 736, | 89
(contract assessor records).

5. “Record” does not include:

a.

Drafts, notes, preliminary documents, and similar materials prepared for the originator’s
personal use or by the originator in the name of a person for whom the originator is working,
Wis. Stat. § 19.32(2); State v. Panknin, 217 Wis. 2d 200, 209-10, 579 N.W.2d 52, 56-57
(Ct. App. 1998) (personal notes of sentencing judge are not public records).

i.

i,

iv.

This exception is generally limited to documents that are circulated to those persons
over whom the person for whom the draft is prepared has authority.
77 Op. Att’y Gen. 100, 102-03 (1988).

A document is not a draft if it is used for the purposes for which it was commissioned.
Fox v, Bock, 149 Wis. 2d 403, 414, 438 N.W.2d 589, 594 (1989); Journal/Sentinel,
186 Wis. 2d at 455-56, 521 N.W.2d at 171.

Preventing “final” corrections from being made does not indefinitely qualify a document
as a draft. Fox, 149 Wis. 2d at 417, 438 N.W.2d at 595.

Nor does labeling each page of the document “draft” indefinitely qualify a document as
a draft for public records purposes. Fox, 149 Wis. 2d at 417, 438 N.W.2d at 595,

This exclusion will be natrowly construed; the burden of proof is on the records
custodian, Fox, 149 Wis. 2d at 411, 417, 438 N, W.2d at 592-93, 595.

Published material available for sale or at the library. Wis. Stat. § 19.32(2).

Materials which are purely the personal property of the custodian and have no relation to his
or her office. Wis. Stat. § 19.32(2).

i.

ii.

However, personal e-mail sent or received on an authority’s computer system is a
record. Schill, 2010 WI 86, § 152, 327 Wis, 2d 572, 152, 786 N'w.2d 177, 9 152
(Bradley, J., concurring); Jd.,q 173 (Gableman, J., concurring); Id., 9 183
(Roggensack, ., dissenting).

Consequently, the definition of “record” does not exempt purely personal e-mail if it
is sent or received on an authority’s computer system {although it need not be
disclosed if purely personal). This exemption should be narrowly construed.
See Memorandum from J,B, Van Hollen, Attorney General, to Interested Parties
(July 28, 2010), available online at ktfp.//wwiw.doj.state.wius/dis/pr_resources.asp.




d. Material with access limited due to copyright, patent, or bequest, Wis. Stat. § 19.32(2).

e.

The copyright exception may not apply when the “fair use” exception to copyright
protection can be asserted. Whether use of a particular copyrighted work is a “fair use”
depends on:. (1) The purpose and character of the use, including whether the use is for
comimercial or nonprofit educational purposes; (2) The nature of the copyrighted work;
(3) The amount and substantiality of the portion used in relation to the copyrighted work
as a whole; and (4) The effect of the use upon the potential market for or value of the
copyrighted work. Zellner I, 2007 W1 53, 428, 300 Wis. 2d 290, 9 28, 731 N.W.2d 240,
1 28.

Note: Statutory exceptions are instances in derogation of legislative intent and should be
narrowly construed. Zellner I, 2007 W1 53, 131, 300 Wis. 2d 290, 9 31, 731 N.W.2d 240,
1 31 (citing Fox, 149 Wis. 2d at 411, 438 N.W.2d at 592-93). :

“Record” does not include an identical copy of an otherwise available record. Siome v.
Bd. of Regents, 2007 W1 App 223, 20, 305 Wis. 2d 679, 7 20, 741 N.W.2d 774, 9 20.
Anidentical copy, for this purpose, is not meaningfully different from an original for
purposes of responding to a specific public records request. Stone, 2007 WI App 223, ] 18,
305 Wis. 2d 679, 18, 741 N.W.2d 774, Y 18. Cf. Wis. Stat. § 16.61(2)(b)5.

6. Public records requests and responses are themselves “records™ for purposes of the public

records law. Nichols, 199 Wis. 2d at 275, 544 N.W.2d at 431.

B. *Requester.”

1.

Generally, any person who requests inspection or a copy of a record. Wis. Stat. § 19.32(3).

2. Exception: Any of the following persons are defined as “requesters” only to the extent that the

3.

person requests inspection or copies of a record that contains specific references to that person or
his or her minor children for whom the person has not been denied physical placement under
Wis. Stat. ch. 767:

A person cominitted under the mental health law, sex crimes law, sex predator law, or found
not guilty by reasons of disease or defect, while that person is placed in an inpatient
treatment facility. Wis. Stat. § 19.32(1b), (1d), and (3).

A person incarcerated in a state prison, county jail, county house of correction or other state,
county or municipal correctional detention facility, or who is confined as a condition of
probation. Wis. Stat. § 19.32(1c), (le}, and (3).

Note: There is generally a greater right to obtain records containing personally identifiable
information about the requester himself or herself, subject to exceptions specified in Wis. Stat.

§ 19.35(1)(am). See Section VIILG.7., below.

C. “Authority.” Defined in Wis. Stat. § 19.32(1)‘ as any of the following having custody of a record,
and some others:

1.

A state or local office.




Coa

A public or governmental entity, not an independent contractor hired by the public or
governmental enity, is the “authority™ for purposes of the public records law. WIREdata 11,
2008 WI 69, 75, 310 Wis. 2d 397, §75, 751 N.W.2d 736, 75 (imunicipality’s independent
comtractor assessor not an authorify for public records purposes).

Only “authorities” are proper recipients of public records requests, and only communications
from authorities should be construed as denials of public records requests. WIREdata I,
2008 W1 69, 99 77-78, 310 Wis. 2d 397, 19 77-78, 751 N.W.2d 736, 1 77-78.

An elected official.

An agency, board, commission, committee, council, department, or public body corporate and
politic created by constitution, law, ordinance, rule, or order.

A governmental or quasi-governmental corporation.

a.

A corporation is a quasi-governmental corporation for purposes of the public records law “if]
based on the totality of circumstances, it resembles a governmental corporation in function,
effect, or status.” Stare v. Beaver Dam Area Deyv. Corp., 2008 WI 90,99, 312 Wis. 2d 84,
%9, 752 N.W.2d 295, 9.

Quasi-governmental corporations are not limited to corporations created by acts of
government. Beaver Dam Area Dev. Corp., 2008 W1 90, q 44, 312 Wis. 2d 84, 4 44,
752 N.W.2d 295, § 44.

Determining whether a corporation is a quasi-governmental corporation requires a case by
case analysis. Beaver Dam Area Dev. Corp., 2008 WI 90, 1§ 8-9, 312 Wis, 2d 84, 1 8-9,
752 NLW.2d 295, 91 8-9. No one factor is conclusive. The non-exclusive list of factors
considered in Beaver Dam Area Dev, Corp. fall into five basic categories:

i. The extent to which the private corporation is supported by public funds;

it. Whether the private corporation serves a public function and, if so, whether it also has
other, private functions;

iii. Whether the private corporation appears in its public presentations to be a governmental
entity;

iv. The extent to which the private corporation is subject to governmental control; and
v. The degree of access that government bodies have to the private corporation’s records,

OAG [-02-09 (March 19, 2009).

Any court of law.

The state assembly or senate.

A nonprofit corporation that receives more than 50% of its funds from a county or municipality
and which provides services related to public health or safety to the county or municipality.




D.

8. A formally constituted sub-unit of any of the above.

“Legal custodian.”

1.

The legal custodian is vested by the authority with full legal power to render decisions and cany
out the authority’s statutory public records responsibilities. Wis. Stat. § 19.33(4).

Identified in Wis. Stat. § 19.33(1)-(5):

a.

An elected official is the legal custodian of his or her records and the records of his or her
office. An elected official may designate an employee to act as the legal custodian.

The chairperson of a committee of elected officials, or the chairperson’s designee, is the
legal custodian of the records of the committee. Similarly, the co-chairpersons of a joint
committee of elected officials, or their designees, are the legal custodians of the records of
the committee,

For every other authority, the authority must designate one or more positions occupied by
an officer or employee of the authority or the unit of government of which it is a part to
be its legal custedian and fulfill its duties under the public records law. If no designation
is made, the defauit is the authority’s highest ranking officer and its chief administrative
officer, if there is such a person.

There are special provisions in Wis. Stat. § 19.33(5) if the members of an authority are
appointed by another authority.

No elected official is responsible for the records of any other elected official unless he or she
has possession of the records of that other elected official. Wis. Stat. § 19.35(6).

Special custodial rules apply to the following shared Jaw enforcement records.

d.

Law enforcement investigation information provided by a local law enforcement agency
to the Office of Justice Assistance (“OJA”) for sharing with other law enforcement
agencies and prosecutors.

i,  Applicable definitions.
(a) “Law enforcement agency” means one of the following:

(1) A povernmental unit of one or more persons employed full time by the state

- or a political subdivision of the state for the purpose of preventing and

detecting crime and enforcing state laws or local ordinances, employees of

which are authorized to make arrests for crimes while acting within the scope

of their authority. Wis. Stat. § 16.964(18)a)l., by cross-reference to
Wis. Stat. § 165.83(1)(b).

(2) An agency of a tribe that is established for the purpose of preventing and
detecting crime on the reservation or trust lands of the tribe and enforcing the
tribe’s laws or ordinances, that employs full time one or more
persons who are granted law enforcement and arrest powers under




it.

iii.

Wis. Stat. § 165.92(2)(a), and that was created by a tribe that agrees that its
law enforcement agency will perform the duties required of the agency under
Wis. Stat. §§ 165.83 and 165.84; or the Great Lakes Indian Fish and Wildlife
Commission, if that commission agrees to perform the duties required
under Wis, Stat. §§ 165.83 and 165.84. Wis. Stat. § 16.964(18){a)1., by
cross-reference to Wis. Stat. § 165.83(1)(e).

(b) “Law enforcement investigation information” means information that is collected
by OJA under Wis, Stat. § 16.964(Im) consisting of arrest reports, incident
reports, and other information relating to persons suspected of committing crimes
that was created by a law enforcement agency and provided to OJA by that
agency for the purpose of sharing with other law enforcement agencies and
prosecutors. Wis. Stat. § 16.964{18)(a)2.

Designation of the legal custodian of this law enforcement investigation information,
for purposes of response to public records requests:

(a) If OJA has custody of a record containing law enforcement investigation
information contained in the record, OJA and any other law enforcement agency
with which OJA shares the information are not the legal custodians of the record
as it relates to that information. Wis. Stat. § 16.964(18)(b).

(b) The legal custodian of the record as it relates to the law enforcement
investigation information is the faw enforcement agency that provided the law
enforcement information to QJA., Wis. Stat. § 16.964(18)(b).

Denial of misdirected requests. If OJA or another law enforcement agency receives a
public records request for access to information in a record containing law
enforcement investigation information, OJA or that agency must deny any portion of
the request that relates to the law enforcement investigation information. Wis. Stat.
§ 16.964(18)(Db).

Law enforcement records in the custody of local information technology authorities for
purposes of information storage, information technology processing, or other information
technology usage.

i

Applicable definitions.

(a) “Law enforcement agency” means a governmental unit of one or more persons
employed full time by the state or a political subdivision of the state for the
purpose of preventing and detecting crime and enforcing state laws or local
ordinances, employees of which are authorized to make arrests for crimes
while acting within the scope of their authority. Wis. Stat. § 19.35(7)(a)1., by
cross-reference to Wis. Stat. § 165.83(1)(b).

(b) “Law enforcement record” means a record that is created or received by a law
enforcement agency and that relates to an investigation conducted by a law
enforcement agency or a request for a law enforcement agency to provide law
enforcement services. Wis, Stat. § 19.35(7)(a)2.




E.

(c) “Local information technology authority” means a local public office or local
governmental unit whose primary function is information storage, information
technology processing, or other information techmology usage. Wis. Stat.
§ 19.35(7)(a)3. :

ii. Legal custodian of these law enforcement records, for purposes of public records
requests:

(a) The legal custodian is not the local information technology authority having
custody of a law enforcement record for the primary purpose of information
storage, information technology processing, or other information technology.
Wis. Stat. § 19.35(7)(b).

(b) The legal custodian of a law enforcement record is the authority for which the
record is stored, processed, or otherwise used. Wis. Stat. § 19.35(7)(b).

ifi. Denial of misdirected requests. A local information technology authority that
receives a request for access o information in a law enforcement record must deny
any portion of the request that relates to information in a local law enforcement
record. Wis. Stat. § 16.964(18){b).

“Record subject.” An individual about whom personally identifiable information is contained in
arecord. Wis. Stat. § 19.32(2g).

“Personally identifiable information.” Information that can be associated with a particular
individual through one or more identifiers or other information or circumstances. Wis. Stat.
§§ 19.32(11r) and 19.62(5).

“Local public office.” Defined in Wis. Stat. §§ 19.32(1dm) and 19.42(7w). Includes, among
others, the following (excluding any office that is a state public office):

i

2.

An elective office of a local governmental unit (as defined in Wis. Stat. § 19.42(7u)).
A county administrator or administrative coordinator, or a city or village manager,

An appointive office or position of a local governmental unit (as defined in Wis, Stat.
§ 19.42(7u)} in which an individual serves for a specified term, except a position limited to
the exercise of ministerial action or a position filled by an independent contractor.

An appointive office or position of a local government which is filled by the governing body
of the local government or the execntive or administrative head of the local government and
in which the incumbent serves at the pleasure of the appointing authority, except a clerical
position, a position limited to the exercise of ministerial action, or a position filled by an
independent contractor.

Any appointive office or position of a local governmental unit (as defined in Wis. Stat.
§ 19.42(7u)) in which an individual serves as the head of a department, agency, or division of
the local governmental unit, but does not include any office or position filled by a municipal
employee (as defined in Wis. Stat. § 111.70(1)({)).




6.

The statutory definition of “local public office” does not include any position filled
by an independent contractor. WIREdata II, 2008 W1 69, § 75, 310 Wis. 2d 397, § 75,
751 N.W.2d 736, § 75 (contract assessors).

H. “State public office.” Defined in Wis. Stat. §§ 19.32(4) and 19.42(13). Includes, among others,

the following:

1. State constitutional officers and other elected state officials identified in Wis. Stat.
§ 20.923(2).

2. Most positions to which individuals are regularly appointed by the Governor.

3. State agency positions identified in Wis. Stat. § 20.923(4).

4, State agency deputies and executive assistants, and Office of Governor staff identified in
Wis. Stat. § 20.923(8)-(10).

5. Division administrators of offices created under Wis. Stat. ch. 14, or departments or
independent agencies created under Wis. Stat. ch. 15.

6. Legislative staff identified in Wis. Stat. § 20.923(6)(h).

7. Specified University of Wisconsin System executives, and senior executive positions
identified in Wis. Stat. § 20.923(4g).

8. Specified technical college district executives and Wisconsin Technical College System
senior executive positions identified in Wis. Stat. § 20.923(7).

9. Municipal judges.

V. Before Any Request: Procedures for Authorities.

A. Records policies. An authority (except members of the Legislature and members of any local
governmental body) must adopt, display, and make available for inspection and copying at its offices
information about its public records policies. Wis. Stat. § 19.34(1). The authority’s policy must
include:

1.

2.

A description of the organization.

The established times and places at which the public may obtain information and access to
records in the organization’s custody, or make requests for records, or obtain copies of records.

The costs for obtaining records.
The identity of the legal custodian(s).

The methods for accessing or obtaining copies of records.
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B.

6. For authorities that do not have regular office hours, any notice requirement of intent to inspect
or copy records.

7. Each position that constitutes a local public office or a state public office.

Hours for access. There are specific statutory requirements regarding hours of access. Wis, Stat.
§ 19.34(2).

1. If the authority maintains regular office hours at the location where the records are kept, public
access to the records is permitted during those office hours unless otherwise specifically
authorized by law.

2. Ifthere are no regular office hours at the location where the records are kept, the authority must:

a. Provide access upon at Jeast 48 hours written or oral notice of intent to inspect or copy a
record, or

b. Establish a period of at least 2 consecutive hours per week during which access to records of
the authority is permitted. The authority may require 24 hours advance written or oral notice
of intent to inspect or copy a record.

Facilities for requesters. An authority must provide facilities comparable to those used by its
employees to inspect, copy, and abstract records. The authority is not required to purchase or lease
photocopying or other equipment or provide a separate room. 'Wis. Stat. § 19.35(2).

Fees for responding. Wis, Stat, § 19.35(3). For detailed information about permissible fees,
see Section XI.C., below,

Records retention policies. Records retention is a subject that is generally related to, but different
from, the access requirements imposed by the public records law. See Wis. Stat. § 16.61 for
retention requirements applicable to state authorities and Wis., Stat. § 19.21 for retention
requirements applicable to local authorities. Cantion: Under the public records law, an authority
may not destroy a record after receipt of a request for that record until at least sixty days after denial
or until related litigation is completed. Wis. Stat. § 19.35(5). The sixty-day time period excludes
Saturdays, Sundays, and legal holidays. See Wis. Stat. § 19.345,

1. The records retention provisions of Wis. Stat. § 19.21 are not part of the public records law.
State ex rel. Gehl v. Connors, 2007 WT App 238, § [3, 306 Wis. 2d 247, § 13, 742 N.W.2d 530,
13,

2. An authority’s alleged failure to keep requested records may not be attacked under the public
records law. Gehl, 2007 W1 App 238, 4 13, 306 Wis. 2d 247, 9 13, 742 N.W.2d 530, § 13.

V1. The Request.

A.

B.

Written or oral. Requests do not have to be in writing, Wis. Stat. § 19.35(1)(h).
Requester identiftcation. The requester generally does not have to identify himself or herself.

Wis, Stat. § 19.35(1)(3). Cantion: Certain substantive statutes, such as those concerning student
records and health records, may restrict record access to specified persons, When records of that
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nature are the subject of a public records request, the records custodian should confirm before
releasing the records that the requester is someone statutorily authorized to obtain the requested
records. See Wis, Stat. § 19.35(1)(i) for other limited circumstances in which a requester may be
required to show identification.

. Purpose. The requester does not need to state the purpose of the request. Wis. Stat. § 19.35(1)(h)
and ().

. Reasonable specificity. The request must be reasonably specific as to the subject matter and Jength
of time involved. Wis. Stat. § 19.35(1)h). Schopper v. Gehring, 210 Wis. 2d 208, 212-13,
565 N.W.2d 187, 189-90 {Ct. App. 1997) (request for tape and transcript of three hours of 911 calls
on 60 channels is not reasonably specific).

1.

The purpose of the time and subject matter limitations is to prevent unreasonably burdening a
records custodian by requiring the records custodian to spend excessive amounts of time and
resources deciphering and responding to a request. Schopper, 210 Wis. 2d at 213, 565 N.W.2d
at 190; Gehl, 2007 W1 App 238, 17, 306 Wis. 2d 247,917, 742 N.W.2d 530, § 17.

The public records law will not be interpreted to impose such a burden upon a records custodian -
that normal functioning of the office would be severely impaired. Schopper, 210 Wis, 2d at 213,
565 N.W.2d at 190,

A records custodian should not have to guess at what records a requester desires. Seifert,
2007 WI App 207, 742, 305 Wis. 2d 582, 142, 740 NN'W.2d 177, 1 42.

A records custodian may not deny a request solely because the records custodian believes that
the request could be narrowed. Gehl, 2007 WI App 238, 7 20, 306 Wis. 2d 247, § 20,
742 N.W.2d 530, 1 20.

The fact that a public records request may result in generation of a large volume of records is not
in itself a sufficient reason to deny a request as not properly limited. Gehl, 2007 W1 App 238,
923, 306 Wis. 2d 247, § 23, 742 N.W.2d 530, 9 23.

a. At some point, an overly broad request becomes sufficiently excessive to warrant rejection
pursuant to Wis. Stat. § 19.35(1)(h). Gehl, 2007 WI App 238, § 24, 306 Wis. 2d 247, 4 24,
742 N.W.2d 530, § 24.

b. The public records law does not impose unlimited burdens on authorities and records
custodians. Gehl, 2007 W1 App 238, | 23, 306 Wis. 2d 247, 7 23, 742 N.W.2d 530, 123
(request too burdensome when it would have required production of voluminous records
relating to virtually all county zoning matters over a two-year period, without regard to the
parties involved or whether the matters implicated requester’s interests in any way).

A records custodian may contact a requester to clarify the scope of a confusing request, or to
advise the requester about the number and cost of records estimated to be responsive to the
request. These contacts, which are not required by the public records law, may assist both the
records custodian and the requester in determining how to proceed. Records custodians making
these courtesy contacts should take care not to communicate with the requester in a way likely to
be interpreted as an attempt to chill the requester’s exercise of his or her rights under the public
records law.
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E. Format.

1.

4.

“Magic words™ are not required. A request which reasonably describes the information or record
requested is sufficient. Wis. Stat. § 19.35(1)(h). '

A request, reasonably construed, triggers the statutory requirement to respond. For example, a
request made under the “Freedom of Information Act” should be interpreted as being made
under the Wisconsin public records law.,  See ECO, Inc, 2002 WI App 302, 123,
259 Wis. 2d 276, 9 23, 655 N.W.2d 510, 9 23.

A request is sufficient it it is directed at an authority and reasonably describes the records or
information requested. Seifert, 2007 WI App 207, 39, 305 Wis. 2d 582, 139, 740 N.W.2d 177,
9139 {request for records created during investigation or relate to disposition of investigation not
construed to include billing records of attormeys involved in investigation).

No specific form is required by the public records law,

F. Ongoing requests. “Continuing” requests are not contemplated by the public records law, “The
right of access applies only to records that exist at the time the request is made, and the law
contemplates custodial decisions being made with respect to a specific request at the time the request
is made.” 73 Op. Att’y Gen. 37, 44 (1984). :

G. Requests are records. Public records requests received by an authority are themselves “records™ for
purposes of the public records law. Nichols, 199 Wis, 2d at 275, 544 N.W.2d at 431.

VII. The Response to the Request.

A. Mandatory. The records custodian must respond to a public records request. FECO, Inc.,
2002 WI App 302, 9§ 13-14, 259 Wis. 2d 276, 1 13-14, 655 N.W.2d 510, 1 13-14.

B. Timing. Response must be provided “as soon as practicable and without delay.” Wis. Stat.
§ 19.35(4)(a).

1.

The public records law does not require response within any specific time, such as
“two weeks” or “48 hours.”

DOI policy is that ten working days generally is a reasonable time for responding to a simple
request for a limited number of easily identifiable records. For requests that are broader in
scope, or that require location, review or redaction of many documents, a reasonable time for
responding may be longer. However, if a response cannot be provided within ten working
days, it is DOJ’s practice to send a communication indicating that a response is being
prepated.

An authority is not obligated to respond within a timeframe unilaterally identified by a
requester, such as: “I will consider my request denied if no response is received by Friday
and will seek all available legal relief.” To avoid later misunderstandings, it may be prudent
for an authority receiving such a request to send a brief acknowledgment indicating when a
response reasonably might be anticipated.
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What constitutes a reasonable time for a response to any specific request depends on the
nature of the request, the staff and other resources available to the authority to process the
request, the extent of the request, and related considerations. Whether an authority is acting
with reasonable diligence in responding to a particular request will depend on the totality of
circumstances surrounding that request. WIREdata II, 2008 WI 69, {56, 310 Wis. 2d 397,
156, 751 N.W.2d 736, 4 56.

Requests for public records should be given high priority.

Compliance at some unspecified future time is not authorized by the public records law,
The records custodian has two choices: comply or deny. WTMJ, Inc. v. Sullivan,
204 Wis, 2d 452, 457-58, 555 N.W.2d 140, 142 (Ct. App. 1996).

An authority should not be subjected to the burden and expense of a premature public records
lawsuit while it is attempting in good faith to respond, or to determine how to respond, fo a
public records request. WiREdata IT, 2008 W1 69, § 56, 310 Wis. 2d 397, § 56, 751 N.W.2d 736,
9 56. '

An arbitrary and capricious delay or denial exposes the records custodian to punitive damages
and a $1,000.00 forfeiture. Wis. Stat. § 19.37. See Section XI11., below.

. Format, If the request is in writing, a denial or partial denial of access also must be in writing.
Wis, Stat, § 19.35(4)(b).

. Content of denials. Reasons for denial must be specific and syfficient. Cf. Hempel, 2005 W1 120,
19 25-26, 284 Wis. 2d 162, 4] 25-26, 699 N.W.2d 551, | 25-26.

L.

A records custodian need not provide facts supporting the reasons it identifies for denying a
public records request, but must provide specific reasons for the denial. Hempel, 2005 WI 120,
179, 284 Wis. 2d 162,779, 699 N'W.2d 551, 1 79.

Just stating a conclusion without explaining specific reasons for denial does not satisfy the
requirement of specificity.

a. If confidentiality of requested records is guaranteed by statute, citation to that statute is
sufficient.

b. If further discussion is needed, a records custodian’s denial of access to a public record must
be accompanied by a statement of the specific public policy reasons for refusal. Chvala v.
Bubolz, 204 Wis. 2d 82, 86-87, 552 N.W .2d 892, 894 (Ct. App. 1996).

i.  The records custedian must give a public policy reason why the record warrants
confidentiality, but need not provide a detailed analysis of the record and why public
policy directs that it be withheld. Porfage Daily Register v. Columbia County Sheriff’s
Dep’t, 2008 W1 App 30, 4 14, 308 Wis. 2d 357, ] 14, 746 N.W.2d 525, § 14,

ii. The specificity requirement is not met by mere citation to the open meetings
exemption statute, or bald assertion that release is not in the public interest.
Journal/Sentinel, Inc. v. Aagerup, 145 Wis. 2d 818, 823, 429 N\W.2d 772, 774
(Ct. App. 1988). But see State ex rel, Blum v. Bd. of Educ., 209 Wis. 2d 377, 386-88,
565 N.W.2d 140, 144-45 (Ct. App. 1997) (failure to cite statutory section that warrants
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10.

withholding requested records does not mandate that court order access). For further
information about how public policies underlying open meetings law exemptions may
be considered in the public records balancing test, see Section VIILF.2.h., below.

¢ Need to restrict access still must exist at the time the request is made for the record, Reason
to close a meeting under Wis. Stat. § 19.85 is not sufficient reason alone fo subsequently
deny access to a record of the meeting. Wis. Stat. § 19.35(1)(a).

The purpose of the specificity requirement is to give adequate notice of the basis for denial, and
to ensure that the records custodian has exercised judgment. Jowrnal/Sentinef, 145 Wis. 2d
at 824, 429 N.W.2d at 774.

The specificity requirement provides a means of preventing records custodians from arbitrarily
denying access to public records without weighing the relative harm of non-disclosure
against the public interest in disclosure. Portage Daily Register, 2008 WI App 30, T 14,
308 Wis. 2d 357, 7 14, 746 N.W.2d 525, ] 14.

The sufficiency requirement provides the requester with sufficient notice of the reasons for
denial to enable him or her to prepare a challenge, and provides a basis for review in the event of
a coutt action. Portage Daily Register, 2008 W1 App 30, 9 14, 308 Wis. 2d 357, § 14,
746 N.W.2d 525, 9 14.

An offer of compliance, but conditioned on unauthorized costs and terms, constitutes a denial.
WIREdata, Inc. v. Vill. of Sussex (“WIREdata I, 2007 W1 App 22, 957, 298 Wis. 2d 743, 7 57,
T2ONW.2d 757,94 57. '

I no responsive records exist, the authority should say so in its response. An authority also
should indicate in its response if responsive records exist but are not being provided due to a
statutory exception, a case law exception, or the balancing test. Records or portions of
records not being provided should be identified with sufficient detail for the requester to
understand what is being withheld, such as “social security numbers” or “purely personal
e-mails sent or received by employees that evince no violation of law or policy.”

Denial of a written request must inform the requester that the denial is subject to review in an
action for mandamus under Wis. Stat. § 19.37(1), or by application to the local district attorney
or Attorney General. Wis, Stat. § 19.35(4)b).

The adequacy of a custodian’s asserted reasons for withholding requested records, or
redacting portions of the records before release, may be challenged by filing a court action
called a petition for writ of mandamus. See Section XIILA., below, for more information
about filing a mandamus action.

If denial of a public records request is challenged in a mandamus proceeding, the court will
examine the sufficiency of the reasons stated for denying the request.

a. On review, it is not the court’s role to hypothesize or consider reasons not asserted by the
records custodian’s response. If the custodian fails to state sufficient reasons for denying
the request, the court will issue a writ of mandamus compelling disclosure of the
requested records.  Osborn v. Bd. of Regents, 2002 W1 83, § 16, 254 Wis. 2d 266, 4 16,
647 N.W.2d 158, § 16; accord Beckon v. Emery, 36 Wis. 2d 510, 516, 153 N.W.2d 501, 503
(1967) (courl may order mandamus even if sound, but unstated, reasons exist or can be
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conceived of by the court); Kroeplin v. Wis. Dep't of Natural Res., 2006 W1 App 227, 4 45,
297 Wis. 2d 254, § 45, 725 N.W.2d 286, § 45. Cf Blum, 209 Wis. 2d at 388-91,
565 N.W.2d at 145-46 (an authority’s failure to cite specific stafutory exemption justifying
nondisclosure does not preclude the court from considering statufory exemption).

b. The reviewing cowrt is free to evaluale the strength of the records custodian’s reasoning, in
the absence of facts. But factual support for the records custodian’s reasoning in the
statement of denial likely will strengthen the custodian’s case before the reviewing court.
Hempel, 2005 W1 120, 9 80, 284 Wis. 2d 162, ¥ 80, 699 N.W.2d 551, 4 80.

E. Redaction. Ifpart of the record is disclosable, that part must be disclosed. Wis, Stat, § 19.36(6).

I

An authority is not relieved of the duty to redact non-disclosable portions just because the
authority believes that redacting confidential information is burdensome. Osborn, 2002 WI §3,
746, 254 Wis. 2d 266, 146, 647 N.W.2d 158, ] 46.

However, an authority does not have to extract information from existing records and compile it
in a new format, Wis. Stat. § 19.35(1)(L); WIREdata I, 2007 W1 App 22, 936, 298 Wis. 2d 743,
136, 729 N.w.2d 757, 4 36.

F. Motive and context. A requester need not state or provide a reason for his or her request. Wis. Stat.
§ 19.35(1)(d). When performing the balancing test described below in Section VIILF., however, a
record custodian “almost inevitably must evaluate context to some degree.” Hempel, 2005 W1 120,
1 66, 284 Wis. 2d 162, 1 66, 699 N.W.2d 557, 1 66.

G. Obligation to preserve responsive records. When a public records request is made, the authority is
obligated to preserve responsive records for certain periods of time.

1.

After receiving a request for inspection or copying of a record, the authority may not destroy the
record until after the request is granted or until at least sixty days after the request is denied
{ninety days if the requester is a committed or incarcerated person). Wis. Stat. § 19.35(5). These
time periods exclude Saturdays, Sundays, and legal holidays. See Wis. Stat. § 19.345.

If the authority receives written notice that a mandamus action relating to a record has been
comimenced under Wis, Stat. § 19.37 (an action to enforce the public recotds law), the record
may not be destroyed until after the order of the court relating to that record is issued and the
deadline for appealing that order has passed. Wis. Stat. § 19.35(5).

If the court order in a mandamus action is appealed, the record may not be destroyed until the
court order resolving the appeal is issued. Wis. Stat. § 19.35(5).

If the cowrt orders production of any record and the order is not appealed, the record may not be
destroyed wuntil after the request for inspection or copying has been granted. Wis. Stat.
§ 19.35(5).

An authority or custodian does not violate Wis. Stat. § 19.35(5) by destroying an identical copy
of an otherwise available record. Srome, 2007 W1 App 223, ¢ 20, 305 Wis. 2d 679, § 20,
741 N.W.2d 774, 9§ 20.

H. Responses are records. Responses to public records requests are themselves “records™ for
purposes of the public records law. Nichols, 199 Wis. 2d at 275, 544 N.W.2d at 431.
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1. Access to information vs. participation in electronic forum. The public records law right of
access extends to making available for inspection and copying the information contained on a limited
access website used by an elected official to gather and provide information about official business,
but not necessarily participation in the online discussion itself. OAG 1-06-09, at 3-4.

J.  Certain shared law enforcement records. See Section IV.D.4., above, for special rules governing
response to requests for certain shared law enforcement records.

VIIL. Analyzing the Request.

A. Access presumed. The public records law presumes complete public access to public records, but
there are some restrictions and exceptions. Wis, Stat. § 19.31; Youmans, 28 Wis. 2d at 683,
137 N.W.2d at 475.

1. Requested records fall into one of three categories: (1) absolute right of access; (2) absolute
denial of access; and (3) right of access determined by balancing test. Hathaway v. Joint Sch.
Dist. No. I, Green Bay, 116 Wis. 2d 388, 397, 342 N.W.2d 682, 686-87 (1984).

2. If neither a statute nor case law requires disclosure or creates a general exception to disclosure,
the records custodian must decide whether the strong public policy favoring disclosure is
overcome by some even stronger public policy favoring limited access or nondisclosure. This
“halancing test,” described more fully in Section VIILE., below, determines whether the
presumption of openness is overcome by another public policy concern. Hempel, 2005 W1 120,
94, 284 Wis. 2d 162, 9 4, 699 N.W.2d 551, 4.

3. Unless a statutory or court-created exception makes a record confidential, each public records
request requires a fact-specific analysis. “The custodian, mindful of the strong presumption of
openness, must perform the [public] records analysis on a case-by-case basis.” Hempel,
2005 W1 120, 9 62, 284 Wis. 2d 162, 462, 699 N.W.2d 551, § 62.

4, The Legislatore has entrusted records custodians with substantial discretion. Hempel,
2005 W1 120,962, 284 Wis. 2d 162, §62, 699 N.W.2d 551, § 62.

5. However, an authority or a records custodian cannot unilaterally implement a policy creating a
“blanket exemption” from the public records law. Hempel, 2005 WI 120, § 69, 284 Wis. 2d 162,
169, 699 N.W.2d 551, ] 69.

6. Caution: Wisconsin Stat. § 19.35(1)(am) gives a person greater rights of access than the
general public to records comtaining personally identifiable information about that person.

See Section VIILG.7., below,

7. Cauntion: An agreement to keep cettain records confidential will not necessarily override
disclosure requirements of the public records law. See Section VIII.G.5., below.

B. Suggested four-step approach. Additional information about each step is explained in
Sections VIILC.-F., below.

1. Step One: Isthere such arecord?

a. If yes, proceed to Step Two.
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b. If no, analysis stops—no record access.

Step Two: Ts the requester entitled to access the record pursuant fo statute or court decision?
a. Ifyes, record access is permitted.

b.  Ifno, proceed to Step Three.

Step Three: 1s the requester prohibited from accessing the record pursuant to statute or court
decision?

a. Ifyes, analysis stops—no record access.

b. If no, proceed to Step Four,

Step Four: Does the balancing test compel access to the record?
a. If'yes, record access is permitted.

b. If no, analysis stops—no record access.

C. Step One: Is there such a record?

1.

2.

The public records law provides access to existing records maintained by authorities.

The public records law does not require an authority to provide requested information if no
record exists, or to simply answer questions about a topic of interest to the requester.

An authority is not required to create a new record by extracting and compiling information from
existing records in a new format, See Wis. Stat, § 19.35(1)(L). See afso George v. Record
Custodian, 169 Wis. 2d 573, 579, 485 N.W.2d 460, 462 (Ct. App. 1992).

If no responsive record exists, the records custodian should inforin the requester. Cf. Siafe ex rel.
Zinmgrabe v. Sch. Dist. of Sevastopol, 146 Wis. 2d 629, 431 N.W.2d 734 (Ct. App. 1988).

The purpose of the public records law is to provide access to recorded information in
records. Granting access to just one of two or more identical records fulfills this purpose.
Stomne, 2007 WI App 223, § 20, 305 Wis. 2d 679, § 20, 741 N.W.2d 774, § 20.

D. Step Two: Is the requester entitled fo access the record pursuant to statute or court deeision?

1.

By statute expressly requiring access. Fowumans, 28 Wis, 2d at 685, 137 N.W.2d at 476-77. For
example:

a. Uniform traffic accident reports. Wis. Stat. § 346.70(4XE); see also State ex rel Young v.
Shaw, 165 Wis, 2d 276, 290-91, 477 N.W.2d 340, 346 (Ct. App. 1991).

b. Books and papers that are “required to be kept” by the sheriff, clerk of circuit court, register

of deeds, county treasurer, register of probate, county clerk, and county surveyor, Wis. Stat.
§ 59.20(3)(a).
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i. The burden is on the requester to show that the requested record is one that is
“required to be kept” See State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 110,
483 N.W.2d 238, 242 (Ct. App. 1992) (discusses when records are “required to be kept”
under predecessor statute, Wis. Stat. § 59.14); see afso Siate ex rel. Journal Co. v.
County Court, 43 Wis. 2d 297, 307, 168 N.W.2d §36, 840 (1969) (statute compels court
clerk to disclose memorandum decision impounded by judge because it is a paper
“required to be kept in his office™).

ii. Caution: Even statutory rights to access that appear absolute can be limited if another
statute allows the records to be sealed, if disclosure inftinges on a constitutional right,
orif the administration of justice requires limiting access to judicial records.
See State ex rel. Bilder v. Twp. of Delavan, 112 Wis. 2d 539, 554-56, 334 N.W.2d 252,
260-61 (1983); Schultz, 168 Wis. 2d at 108, 483 N.W.2d at 240; In re John Doe
Proceeding, 2003 WI 30, 17 59-72, 260 Wis. 2d 653, Y 59-72, 660 N.W.2d 200,
99 59-72; State v. Stanley, 2012 W1 App 42, 9 60-64, 340 Wis. 2d 663, 1y 60-64,
814 N.W.2d 867, ¥ 60-64 (petition for review filed April 14, 2012).

2. By court decision expressly requiring access. For example:

a.

Daily arrest logs or police “blotters™ at police departments, Newspapers, Inc. v. Breier,
89 Wis. 2d 417, 440, 279 N.'W .2d 179, 190 (1979).

Faculty outside income reports. Capital Times v. Bock, Case No. 164-312 (Dane .Co.,
April 12, 1983).

In these cases, the courts concluded that case-by-case determination of public access would
impose excessive and unwarranted administrative burdens.

E. Step Three: Is the requester prohibited from accessing the record pursuant to statute or court
decision?

1.

Wisconsin Stat. § 19.36(2)-(13) lists records specifically exempt from disclosure pursuant to the
public records statute itself. Other state and federal statutes, and court decisions, also require that
certain types of records remain confidential.

a.

“Any record which is specifically exempted from disclosure by state or federal law or
authorized to be exempted from disclosure by state law is exempt from disclosure [under the
public records law].” Wis. Stat. § 19.36(1).

Many of these exceptions are discussed elsewhere in this outline, but some key examples are
set forth below in Sections VIILE.2.-5.

An agency cannot create an exception to Wis, Stat, §§ 19.31 and 19.35 by adopting an
administrative rule inconsistent with the public records law. Chvala, 204 Wis. 2d at 91,
552 N.W.2d at 896.

Legislative ratification of a cellective bargaining agreement, without enacting companion
legislation expressly amending the public records law, dees not create an exception to the
public records law, Milwaukee Jowrnal Sentinel v. Wisconsin Dep’t of Admin., 2009 W1 79,
73,319 Wis. 2d 439, § 3, 768 N.W.2d 700, 3. The public’s rights under the public records
law may not be contracted away through the collective bargaining process. Jd., § 53.
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<.

Caution: Statutory exemptions are narrowly construed. Chvala, 204 Wis. 2d at 88,
552 N.W.2d at 895; Hathaway, 116 Wis. 2d at 397, 342 N.W.2d at 686-87.

2. Exempt from disclosure by the public records statutes. For example:

a.

Information maintained, prepared, or provided by an employer concerning the home address,
home e-mail address, home telephone number, or social security number of an employee.
Wis. Stat. § 19.36(10)(a).

Information maintained, prepared, or provided by an employer concerning the home address,
home e-mail address, home telephone number, or social security number of an individual
whao holds a local public office or a state public office.

" Exception: The home address of an individual holding an elective public office or the
home address of an individual whe, as a condition of employment, is required to live in
a specific location may be disclosed, Wis. Stat. § 19.36(11).

Information related to a current investigation of possiblé employee criminal conduct or
misconduct connected to employment prior to the disposition of the investigation. Wis, Stat.
§ 19.36(10)(b).

i. Caution: This exemption does not apply to individuals holding a local public office or
state public office in the authority to which the request is addressed. See Wis. Stat.
§ 19.32(1bg).

ii. An “investigation” reaches its final “disposition” when the public employer has
completed the investigation, and acts to impose discipline. A post-investigation
grievance filed pursuant to a collective bargaining agreement does not extend the
“investigation” for purposes of the statute. See Local 2489, AFSCME, AFL-CIO v. Rock
County, 2004 WL App 210, 11 12, 15, 277 Wis. 2d 208, 9§ 12, 15, 689 N.W.2d 644,
T 12, 15; Zellner I, 2007 W1 53, 1 33-38, 300 Wis. 2d 290, 1 33-38, 731 N.W.2d 240,
733-38.

ili. This exception codifies common law standards and continues the tradition of keeping
records related to misconduct investigations closed while those investigations are
ongoing, but providing public oversight over the investigations after they have
concluded. Kroeplin, 2006 WI App 227, § 31, 297 Wis. 2d 254, § 31, 725 N.W.2d 286,

131.

Information pertaining to an employee’s employment examination, except an examination
score if access to that score is not otherwise prohibited. Wis. Stat. § 19.36(10)(c).

i. Caution: This exemption does not apply to individuals holding a local public office or
state public office in the authorily to which the request is addressed. See Wis, Stat.
§ 19.32(1bg).

ii. See also Wis. Stat. § 230.13 (providing that certain personnel records of state employees
and applicants for state employment are or may be closed to the public).

Information relating to one or more specific employees that is used by an authority or by the
employer of the employees for staff management planning, including performance

=20 -




h.

n.

evaluations, judgments, or recommendations concerning future salary adjustments or other
wage freatments, management bonus plans, promotions, job assignments, letters of
reference, or other comments or ratings relating to employees. Wis. Stat. § 19.36(10)(d).

i.  Caution: This exemption does not apply to individuals holding a local public office or
state public office in the authority to which the request is addressed. See Wis, Stat.
§ 19.32(1bg).

ii. Wisconsin Stat. § 19.36{10)(d) does not apply to records of investigations into
alleged employee misconduct, and does not create a Dblanket exemption for
disciplinary and misconduct investigation records. Kroeplin, 2006 WI App 227,
120, 32, 297 Wis. 2d 254, §1 20, 32, 725 N.W.2d 286, Y1 20, 32.

iii. See also Wis. Stat. § 230.13 (providing that certain personnel records of state employees
and applicants for state employment are closed to the public).

Investigative information obtained for law enforcement purposes, when required by federal
law or regulation to be kept confidential, or when confidentiality is required as a condition to
receipt of state aids. Wis. Stat. § 19.36(2).

Computer programs (but the material input and the maierial produced as the product of a
computer program is subject to the right of inspection and copying). Wis. Stat. § 19.36(4).

Trade secrets. Wis. Stat. § 19.36(5); Beaver Dam Area Dev. Corp., 2008 WI 90, Y 83,
308 Wis. 2d 357, 1 83, 752 N.W.2d 295, 9 83.

Identities of certain applicants for public positions. See Wis. Stat. § 19.36(7) for further
information,

Identities of law enforcement informants. See Wis. Stat. § 19.36(8) and Section VIIL.G.3.d.,
below, for further information.

Plans or specifications for state buildings, Wis. Stat. § 19.36(9).
Prevailing wage information. Wis. Stat. § 19.36(12).

An individual’s account or customer numbers with a financial institution. Wis. Stat.
§ 19.36(13).

Exempt from disclosure by other state statutes {unless authorized by an exception or other
provision in the statutes themselves). For example:

a.

b.

Pupil records. Wis. Stat, § 118.125(1)(d).
Patient health care records. Wis. Stat. § 146.82.

i. “Patient health care records™ means, with certain statutory exceptions, all records
related to the health of a patient prepared by or under the supervision of a health
care provider; and records made by ambulance service providers, EMTs, or first
responders in administering emergency care, handling, and fransporting sick,
disabled, or injured individuals. Wis. Stat. §§ 146.81(4) and 256.15(2)(a).
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il.

iii.

Various statutory provisions allow disclosure to specified persons with or without the
patient’s consent. See Wis. Stat. § 146.82.

Wisconsin Stat. § 256.15(12)(b) provides a limited disclosure exception for
ambulance service providers who also are “authorities” under the public records
law: information contained on a record of an ambulance run which identifies the
ambulance service provider and emergency medical technicians involved; date of the
call, dispatch and response times; reason for the dispatch; location to which the
ambulance was dispatched; destination of any transport by the ambulance; and name,
age, and gender of the patient. Disclosure of this information is subject to the
usual case-by-case, totality of circumstances public records balancing test.
78 Op. Att’y Gen. 71, 76 (1989); OAG 1-03-07 (September 27, 2007), at 6-8.

¢. Mental health registration and treatment records. Wis. Stat. § 51.30(1)(am), (1)(b), and (4).
These include duplicate copies of statements of emergency detention in the possession of a
police department, absent written informed consent or a court order for disclosure.
Watton v. Hegerly, 2008 WI 74, § 30, 311 Wis. 2d 52, 4 30, 751 N.W.2d 369, { 30.

d. Law enforcement, court, and agency records involving chitdren and juveniles.

i

ii.

Law enforcement officers’ records of children and juveniles. Wis.  Stat.
§8§ 48.396(1)-(1d), (5)-(6), and 938.396(1), (17), and (10). See also Section VILG.4.a.

(a) Exceptions include news reporters who wish to obtain information for the purpose
of reporting news without revealing the identity of the child or juvenile. Wis. Stat.
§§ 48.396(1) and 938.396(1)(b})1.

(b) Certain exceptions also apply to motor vehicle operation records and operating
privilege records. Wis. Stat. § 938.396(3)-(4).

(c} See Wis. Stat. §§ 48.396(1)-(1d), (5), and (6), and 938.396(1)-(1j) and (10) for other
exceptions.

Records of courts exercising jurisdiction over children and juveniles pursuant fo
Wis. Stat, chs. 48 and 938. Wis. Stat, §§ 48.396(2), (6), and 938.396(2), (2g), (2m),
and (10).

(a) Exception for review of Chapter 48 court records by a court of criminal jurisdiction
for purpose of conducting or preparing for a proceeding in that court, and for review
by a district attorney for the purpose of performing official duties in a cowt of
criminal jurisdiction. Wis. Stat. § 48.396(2)(e).

{(b) Exception for information contained in the electronic records of a Chapter 48 court
that may be made available to any other court exercising jurisdiction under
Wis. Stat. chs. 48 or 938; a municipal court exercising jurisdiction under Wis. Stat.
§ 938.17(2); a court of criminal jurisdiction; a person representing the interests of
the public under Wis. Stat. §§ 48.09 or 938.09; an attorney or guardian ad litem for
a parent or child who is a party to a proceeding in a court assigned to exercise
jurisdiction under Wis. Stat. chs. 48 or 938 or a municipal court; a district attorney
prosecuting a criminal case; or the Department of Children and Families. Wis. Stat.
§ 48.396(3)(b)1. Exception excludes information relating to the physical or mental
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iii.

(©)

@

(e)

H

(g)

health of an individual or that deals with any other sensitive personal matter of an
individual. Wis. Stat. § 48.396(3)(b)2.

Exception for review of Chapter 938 court records by law enforcement agency for
the purpose of investigating a crime or alleged criminal activity that may result in a
court exercising certain jurisdiction under certain provisions of Chapter 938.
Wis, Stat. § 938.396(2g)(c).

Exception for review of Chapter 938 cowrt records upon request of a court of
criminal jurisdiction to review court records for the purpose of conducting or
preparing for a proceeding in that court, upon request of a district attorney to review
court records for the purpose of performing official duties in a court of criminal
jurisdiction, or upon request of a court of civil jurisdiction or the attorney for a party
to a proceeding in that court for the purpose of impeaching a witness. Wis. Stat.
§ 938.396(2g)(d).

Exception for information contained in the electronic records of a Chapter 938 court
that may be made available to any other court exercising jurisdiction under
Wis. Stat. chs. 48 or 938; a municipal court exercising jurisdiction under Wis. Stat.
§ 938.17(2); a court of criminal jurisdiction; a person representing the interests of
the public under Wis. Stat. §§ 48.09 or 938.09; an attorney or guardian ad litem for
a parent or child who is a party to a proceeding in a court assigned to exercise
jurisdiction under Wis. Stat. chs. 48 or 938 or a municipal court; a district attorney
prosecuting a criminal case; a law enforcement agency; or the Department of
Corrections. Wis. Stat. § 938.396(2m)(b)!1. Exception excludes information
relating to the physical or mental health of an individual or that deals with any other
sensitive personal matter of an individual. Wis. Stat. § 938.396(2m)}(b)2.

Certain exceptions apply to motor vehicle operation records and operating privilege
records. Wis. Stat. § 938.396(3)-(4).

See Wis. Stat. §§ 48.396(2) and 938.396(2g)-(2m) for other exceptions.

Agency records regarding children in the agency’s cate or legal custody pursuant to
Wis, Stat, ch. 48, the Children’s Code. Wis. Stal. § 48,78, See Section VIILG.4.c.i.
Agency records regarding a juvenile who is or was in the agency’s care or legal custody
pursuant to Wis, Stat. ch, 938, the Juvenile Justice Code. Wis. Stat, § 938.78.
See Section VIILG4.cii. See also Wis. Stat. §§ 48.78(2) and 938.78(2) and (3) for
other exceptions.

Dozens of additional exemptions are embedded in substantive provisions of the Wisconsin
Statutes. A comprehensive list of those exemptions is beyond the scope of this outline, but
some examples include:

i

iii.

Plans and specifications of state-owned or state-leased buildings. Wis, Stat. § 16.851,

Information which likely would result in the disturbance of an archaeological site.
Wis. Stat. § 44.02(23).

Estate tax returns and related documents. Wis. Stat. § 72.06.
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iv. Information concerning livestock infected with paratuberculosis. Wis. Stat. § 95.232.

v. The state’s “no-call” list, except for disclosure to telephone solicitors. Wis. Stat.
§ 100.52(2)(c).

vi. Records of a publicly supported library or library system indicating the identity of any
individual who borrows or uses the library’s documents, materials, resources, or services
may not be disclosed except by court order or to persons acting within the scope of their
duties in administration of the library or library system, persons authorized by the
individual to inspect the records, custodial parents or guardians of children under the age
of 16, specified other libraries, or to law enforcement officers under limited
circumstances pursuant to Wis. Stat. § 43.30(1m)-(5).

Records custodians, officers, and employees of public records authorities should learn the
exemption statutes applicable to their own agencies.

Additional exemptions can be located by reviewing the index to the Wisconsin Statutes
under both “public records” and the specific subject. ‘

4. Exempt from disclosure by federal statutes (unless authorized by an exception or other
provision in the statutes themselves). For example:

a.

Social security numbers obtained or maintained by an authority pursuant to a provision of
law enacted after October 1, 1990, See 42 U.S.C. § 405(c)(2)(C)(viii)().

Personally identifiable information contained in student records (applicable to school
districts receiving federal funds, with certain exceptions). See the Family Educational
Rights and Privacy Act (“FERPA™), 20 U.S.C. § 1232g,

But note: Students and parents (unless parental rights have been legally revoked) are
allowed access to the student’s own records and may allow access to third parties by
written consent. Osborn, 2002 WI 83, 27, 254 Wis. 2d 266, § 27, 647 N.W.2d 158,
727.

Many patient health care records, pursuant to the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”). See 42U.S.C. § 1320d-2, 45 C.F.R. pts. 160
and 164, :

The USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272, provides that any public
official or employee served with a search warrant under the Act “shall [not] disclose to any
other person . . . that the Federal Bureau of Investigation has sought or obtained tangible
things under this section.” 50 U.S.C. § 1861(d). Further, the Act provides that “information
obtained by a State or local government from a Federal agency under this section shall
remain under the comirol of the Federal agency, and a State or local law authorizing or
requiring such a government to disclose information shall not apply . ...” 6 US.C. § 482,

Personal information in state motor vehicle (“DMV”) records, See the Driver’s Privacy
Protection Act (“"DPPA™), 18 U.S.C. §§ 2721-25,
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ii.

It is a permissible use under the DPPA for a DMV to disclose personal information
“[flor use by any government agency, including any court or law enforcement agency,
in carrying out its functions.” 18 U.S.C. § 2721(b)(1). '

In the course of carrying out its functions, including responding to public records
requests, an authority may disclose personal information obtained from a DMV that is
held by the authority. Depending on the totality of circumstances related to a particular
public records request, non-DPPA statutory, common law, or balancing test
considerations may warrant redaction of certain personal information pursuant to the
usual public records law analysis. OAG I-02-08 (April 29, 2008), at 2.

5. Exempt from disclosure by state court decisions. “Substantive common law principles
construing the right to inspect, copy or receive copies of records shall remain in effect.”
Wis. Stat. § 19.35(1)(a). For example:

a.

District attorney prosecution files. See Stafe ex rel. Richards v. Foust, 165 Wis. 2d 429, 436,
477 N.W.2d 608, 611 (1991) (“common law limitation does exist against access to
prosecutor’s files under the public records law™).

i

i,

Caution: When a requester asked to inspect all public records requests received by the
district attorney’s office since a certain date, the Wisconsin Supreme Court held that
Foust did not apply. It is the nature of the documents and not their location that
determines their status under the public records statute. Nichols, 199 Wis. 2d at 274,
544 N.W.2d at 430-31.

When a public records request is directed to a law enforcement agency, rather than a
district attorney, the Foust exception does not apply. The law enforcement agency and
the district aftorney are separate authorities for purposes of the public records law. If the
law enforcement agency has forwarded a copy of its investigative report to the district
attorney, the district attorney may deny access to the report in its possession if the
district attorney receives a public records request for the report. If the law enforcement
agency receives a public records request for a copy of the same repott and the report
remains in the law enforcement agency’s possession, the law enforcement agency may
not rely on Foust to deny access to the report. The law enforcement agency
instead must perform the usual public records analysis. Portage Daily Register,
2008 W1 App 30, 19 15-22, 308 Wis. 2d 357, 4% 1522, 746 N.W.2d 525, 4 15-22.
See Section VIILG.3. for further information about requests to law enforcement
agencies,

Executive privilege. 63 Op. Att’y Gen. 400, 410-14 (1974) (origins and scope discussed).

Records rendered confidential by the attorney-client privilege. See George, 169 Wis. 2d
at582, 485 N.W.2d at 464; Wis. Newspress, Inc. v. Sch. Dist. of Sheboygan Falls,
199 Wis. 2d 768, 782-83, 546 N.W.2d 143, 148-49 (1996); see also Section VIILF.2.a.iv.,
below.

Records consisting of attorney work product, including the material, information, mental
impressions, and strategies an attorney compiles in preparation for litigation. Seifers,
2007 WI App 207, 128, 305 Wis. 2d 582, 928, 740 N.'W.2d 177, 4 28.
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e.
i.
ii.
fii.
iv.
V.
6. Note:

Purely personal e-mails sent or received by employees or officers on an authority’s
computer system that evince no violation of law or policy. Sehill, 2010 W1 86, §9 & n.4,
327 Wis. 2d 572, 1 9 & nd, 786 N.W.2d 177, 1 9 & n4 (Abrahamson, C.J,, lead
opinion); Id., § 148 & n.2 (Bradley, )., concurring); Id., § 173 & n.4 (Gableman, J,
cancurring}.

The authority—not the employee or officer who sent or received a particular
e-mail—is responsible for determining whether an e-mail on its computer system is
purely personal, and applying the regular public records analysis to those that are not.

The authority’s records custodian therefore should identify and scteen all e-mails
claimed to be purely personal, and that evince no violation of law or policy.

Whether an e-mail is “purely personal” should be narrowly construed. Any content
related to official duties, the affairs of government, and the official acts of the
authority’s officers and employees is not purely personal.

Some e-mails may contain some content that is purely personal, such as family news,
and other content that relates to official functions and responsibilities. The purely
personal content should be redacted; the remaining content should be subject to regular
public records analysis.

For additional information, see Memorandum from JB. Van Hollen,
Attorney General, to Interested Parties (July 28, 2010), available online at
http./Awww.doj state. wi.us/dis/pr_resources.asp.

There is no blanket exemption for all personnel records of public employees.

Wis. Newspress, 199 Wis. 2d at 775-82, 546 N.W.2d at 145-48. As discussed above, certain
types of personnel records may be exempt from disclosure by specific statutory provisions. The
balancing test, in certain circumstances, also may weigh against disclosure of other personnel
trecords. See Section VIILG.6.

F. Step Four: Does the balancing test compel access to the record?

1. The balancing test explained.

a.

The records custodian must balance the strong public inferest in disclosure of the record
against the public interest favoring nondisclosure. Journal Co., 43 Wis. 2d at 305,
168 N.W.2d at 839.

ii.

iii.

The custodian must identify potential reasons for denial, based on public policy
considerations indicating that denying access is or may be appropriate.

Those factors must be weighed against public interest in disclosure.
Specific policy reasons, rather than mere statements of fegal conclusion or recitation of
exemptions, must be given. Pangman & Assocs. v. Zellmer, 163 Wis. 2d 1070, 1084,

473 NLW.2d 538, 543-44 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 819,
824-25, 472 N.W.2d 579, 581 (Ct. App. 1991).
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iv. Generally, there are no blanket exemptions from release, and the balancing test must
be applied with respect to each individual record. Mihwvaukee Jowrnal Sentinel,
2009 WI79, § 56, 319 Wis. 2d 439, § 56, 768 N.W.2d 700, § 56.

v. The records custodian must consider all relevant factors to determine whether
permitting record access would result in harm to the public interest that outweighs the
legislative policy recognizing the strong public interest in allowing access. Wis, Stat.
§ 19.35(1)(a).

vi. The balancing test is a fact-intensive inquiry that must be performed on a case-by-case
basis. Kroeplin, 2006 WI App 227, 37, 297 Wis. 2d 254, 437, 725 N.W.2d 286, § 37.

vii. A records custodian is not expected to examine a public records request “in a vacuum.”
Sejfert, 2007 W1 App 207, 31, 305 Wis. 2d 582, 131, 740 N.wW.2d 177, 1 31. The
public records law contemplates examination of all relevant factors, considered in the
context of the particular circumstances, fd.

b, In other words, the records custodian must determine whether the surrounding circumstances
create an exceptional case not governed by the strong presumption of openness, Fempel,
2005 WI 120, 1 63, 284 Wis. 2d 162, § 63, 699 N.W.2d 551, 1 63.

An “exceptional case” exists when the circumstances are such that the public policy
interests favoring nondisclosure outweigh the public policy interests favoring disclosure,
notwithstanding the strong presumption favoring disclosure. Hempel, 2005 W1 120,
9 63, 284 Wis. 2d 162, § 63, 699 N.W.2d 551, §63.

¢. The identity of the requester and the purpose of the request are rof part of the balancing test.
See Kraemer Bros, Inc. v. Dane County, 229 Wis. 2d 86, 102, 599 N.W.2d 75, 83
(Ct. App. 1999).

d. The private inferest of a person mentioned or identified in the record is not a proper element
of the balancing test, except indirectly.

i.  If there is a public inferest in protecting an individual’s privacy or reputational interest
as a general matter (for example, to insure that citizens will be willing to take jobs as
police, fire, or correctional officers), there is a public interest favoring the protection of
the individual’s privacy interest. See Linzmeyer, 2002 W1 84, 4 31, 254 Wis. 2d 306,
131, 646 N.W.2d 811,931,

ii. Without more, potential for embarrassment is not a sufficient basis for withholding a
record, Milwaukee Journal Sentinel, 2009 W1 79, 9 62, 319 Wis. 2d 439, § 62,
768 N.W.2d 700, § 62.

¢. Existing public availability of the information contained in a record weakens any argument
for withholding the same information pursuant to the balancing test. Milwaukee Journal
Sentinel, 2000 WI 79, 9 61, 319 Wis, 2d 439, ] 61, 768 N.W.2d 700, 1 61 (union member
names sought to be withheld were already publicly available in a staff directory).

2. Public policies that may be weighed in the balancing test can be identified through their
expression in other areas of the law. Relevant public policies also may be practical or common
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sense reasons applicable in the totality of circumstances presented by a particular public records
request, For example:

a.

Policies expressed through recognized evidentiary privileges.

i.

ii.

iii.

v,

Wisconsin Stat. ch. 905 enumerates a dozen different evidentiary priviléges, such as
lawyer-client, health care provider-patient, husband-wife, clergy-penitent, and others.

Evidentiary privileges do not by themselves provide sufficient justification for denying
access. See, e.g., 1975 Judicial Council note to Wis. Stat. § 905.09. However, they may
be considered to reflect public policies in favor of protecting the confidentiality of
certain kinds of information.

The balancing test weight accorded to public policies expressed in evidentiary privileges
should be greater where other expressions of the same public policy also support denial
of access. For example, weight of the physician-patient privilege is reinforced by
Wis, Stat. § 146.82 (Wisconsin patient health care records confidentiality statute),
HIPAA, and Wis. Admin. Code § Med 10.02(2}(n) (“unprofessional conduct” includes
divulging patient confidences).

Caution: Unlike the other privileges, the attorney-client privilege (Wis. Stat. § 905.03)
does provide sufficient grounds to deny access without resorting to the balancing test.
George, 169 Wis. 2d at 582, 485 N.W.2d at 464; Wis. Newspress, 199 Wis. 2d
at 782-83, 546 N.W.2d at 148-49. See Sections VIILE.5.c.-d.

This is because the attorney-client privilege “is no mere evidentiary rule. It restricts
professional conduct”  Armada Broad., Inc. v. Stirn, 177 Wis, 2d 272, 279 n3,
501 NLW.2d 889, 893 n.3 (Ct. App. 1993), rev’d on other grounds, 183 Wis. 2d 463,
516 N.W.2d 357 (1994); see also SCR 20:1.6(a).

Wisconsin law does not recognize a deliberative process privilege. Sands v. Whitnall
Sch. Dist., 2008 WI 89, 9§ 60-70, 312 Wis. 2d 1, 91 60-70, 754 N.W.2d 439,
17 60-70.

Policies expressed through exemptions to the open meetings law (Wis. Stat. § 19.85).
Begver Dam Area Dev. Corp., 2008 W1 90, §82, 312 Wis. 2d 84, 1 82, 752 N.W.2d 295,
9 82.

i.

il

Exemptions to the open meetings law that allow an authority to meet in closed session,
“are indicative of public policy” and can be considered as balancing factors
favoring non-disclosure. Wis. Stat. § 19.35(1)(a); 73 Op. Ait’y Gen. 20, 22 (1984).

Caution: 1f a records custodian relies upon the public policy expressed in an open
meetings exception to withhold a record, the custodian must make “a specific
demonstration that there was a need to restrict public access af the fime that the request
to inspect or copy the record was made.”” Wis. Stat. § 19.35(1)(a).

(a) A records custodian denying access to records on the basis of public policy
expressed by one of the Wis. Stat. § 19.85(1) open meetings exceptions must do
more than identify the exception under which the meeting was closed and assert that
the reasons for closing the meeting still exist and therefore justify denying access to
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iii.

the requested records, Oshkosh Nw. Co. v. Oshkosh Library Bd., 125 Wis. 2d 480,
485, 373 NJ'W.2d 459, 463 (Ct. App. 1985).

(b} The records custodian instead must state specific public policy reasons for
the denial, as evidenced by existence of the related open meetings exception.
Oshkosi Nw., 125 Wis. 2d at 485, 373 N.W 24 at 463,

Examples of exemptions from the open meetings law:
{a) Quasi-judicial deliberations. Wis. Stat. § 19.85{1)(a).
(b) Personnel matters, Wis. Stat. § 19.85(1)(b), (¢}, and ().

In the employment context, reliance on public policies expressed in
various Wis. Stat. § 19.85 exceptions has been examined in many cases.
See, e.g., Wis. Newspress, 199 Wis, 2d at 784-88, 546 N.W.2d at 149-51 (balancing
test weighed in favor of disclosure of completed disciplinary investigation);
Wis. State  Jowrnal v. Univ. of Wis.-Platteville, 160 Wis. 2d 31, 40-42,
465 N.W.2d 266, 269-70 (Ct. App. 1990) (same).

(c) Considering specific applications of probation, extended supervision or parole, or
considering strategies for crime detection or prevention. Wis. Stat. § 19.85(1)(d).

(d) Public business involving investments, competitive factors, or negotiations.
Wis. Stat. § 19.85(1)(e). Beaver Dam Area Dev. Corp., 2008 WI 90, 7 81 n.18,
312 Wis. 2d 84, 1 81 n.18, 752 N.W.2d 295, § 81 n.18.

(e} Consideration or investigation into sensitive or private matters, “which, if discussed
in public, would be likely to have a substantial adverse effect upon the reputation of
any person referred to.” See Wis. Stat. § 19.85(1)(1).

(f) Legal advice as to pending or probable litigation. Wis. Stat. § 19.85(1)(g).

{g) Proper closing of a meeting under one of the Wis. Stat. § 19.85(1) exemptions is not
in and of itself sufficient reason to deny access to records considered or distributed
during the closed session, or to minutes of the closed session. See Oshkosh Nw.,
125 Wis. 2d at 485, 373 N.W.2d at 462-63.

¢. Policies reflected in exceptions to disclosure under the federal Freedom of Information Act
(“FOIA™), 5 U.S.C. § 552. See Linzmeyer, 2002 WI 84, 1 32, 254 Wis. 2d 306, ¥ 32,
646 N.W.2d 811, § 32.

d. Various other policies that, depending on the circumstances of an individual request, would
be relevant in performing the balancing test. For example,

i.

Evidence of official cover-up is a potent reason for disclosing records. Citizens have a
very strong public interest in being informed about public officials who have
been derelict in their duties. Hempel, 2005 WI 120, § 68, 284 Wis. 2d 162, 768,
699 N.W.2d 557, 9 68.
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ii.

i,

iv.

vi,

vii.

Potential loss of morale if public employees® personnel files are readily disclosed
weighs against public access. Hempel, 2005 WI 120, Y 74, 284 Wis. 2d 162, | 74,
699 N.W.2d 551, 9 74.

However, there is a public interest in disciplinary actions faken against public
officials and employees—especially those employed in law enforcement. Kroeplin,
2006 WI App 227, 9 22, 297 Wis, 2d 253, 1 22, 725 N.W.2d 286, § 22. The courts
repeatedly have recognized the great importance of disclosing disciplinary records of
public officials and employees when their conduct violates the law or significant work
rules. Id., ¥ 28. ’

Potential difficulty attracting quality candidates for public employment if there is a
perception that public personnel files are regulatly open for review is a public interest in
non-disclosure. Hempel, 2005 W1 120, 75, 284 Wis. 2d 162, 975, 699 N.W.2d 551,
175.

Potential chilling of candid employee assessment in personnel records also
weighs against disclosure. Hempel, 2005 W1 120, § 77, 284 Wis. 2d 162, § 77,
699 N.W. 2d 551, 177.

Broadly sweeping, generalized assertions that records must be withheld to protect the
safety of public employees are not sufficient. “Nearly all public officials, due to their
profiles as agents of the State, have the potential to incur the wrath of disgruntled
members of the public, and may be expected to face heightened public scrutiny; that is
simply the nature of public employment.” AMihwaukee Journal Sentinel, 2009 W1 79,
663, 319 Wis. 2d 439, § 63, 768 N.W.2d 700, § 63. Safety concerns should be
particularized when offered to justify withholding or redaction of records. Statuiory
provisions such as Wis. Stat. § 19.35(1)(am)2.b. (disclosure of records containing
personally identifiable information pertaining to requester would endanger an
individual’s Iife or safety) and 19.35(1){am)2.c. (disclosure of records containing
personally identifiable information pertaining to requester would endanger safety of
correctional officers) may be considered as indicative of public policy recognizing
safety concerns properly considered in the balancing test. Mitwaukee Journal Sentinel,
2009 WI79, 165 n.19, 319 Wis. 2d 439, § 65 n.19, 768 N.W.2d 700, § 65 n.19.

Policies expressed in the Wis. Stat. § 19.35(1)(am) exemptions to disclosure of records
containing personally identifiable information pertaining to a requester who specifically
indicates that the purpose of his or her request is to inspect or copy records containing
personally identifiable information about the requester. Seifers, 2007 WI App 207,
€923, 32-34, 305 Wis. 2d 582, 123, 32-34, 740 N.W.2d 177, 4 23, 32-34.

G. Special issues.

1. Privacy and reputational interests.

a.

Numerous statutes and court decisions recognize the importance of an individual’s interest in
his or her privacy and reputation as a matter of public policy. For example:

L.

ii.

Wis. Stat. § 995.50 (recognizing “right of privacy™).

Wis. Stat. § 19.85(1)(f) (open meetings law exemiption, see Section VIILF.2.b.iii.(e}).

-30 -




fii. Wis. Stat. § 230.13 (certain state employee personnel records).

iv. Woznicki v. Erickson, 202 Wis. 2d 178, 189-94, 549 N.W.2d 699, 704-06 (1996),
superseded by Wis, Stat. §§ 19.356 and 19.36(10)-(12).

The privacy statute provides that “[ilt is not an invasion of privacy to communicate any
information available to the public as a matter of public record.” Wis. Stat. § 995.50(2)(c).

Moreover, the public interest in protecting the privacy and reputational interest of an
individual is not equivalent to the individual’s personal interest in protecting his or her
own character and reputation. Zellner I, 2007 WI 53, § 50, 300 Wis. 2d 290, § 50,
731 N.W.2d 240, § 50.

i. The concern is not personal embarmrassment and damage to reputation, but
whether disclosure would affect any public interest. Zellner I, 2007 WI 53, § 52,
300 Wis. 2d 290, 952, 731 N.W.2d 240, § 52.

il. After an individual has died, the relevant privacy interests are not those of the deceased
individual but instead those of the individual’s survivors. Nat’l Archives & Records
Admin. v. Favish, 541 U.S. 157, 167 (2004) (family had privacy interest in preventing
disclosure of death scene photographs of deceased family member).

Privacy-related concerns may outweigh the public inferest in disclosure if disclosure would
threaten both personal privacy and safety, or if other privacy protections have been
established by law (for example, attorney-client privilege). Kroeplin, 2006 W1 App 227,
1 46, 297 Wis. 2d 254, 46, 725 N.W.2d 286, 7 46.

The public interest in protecting an individual’s reputation is significantly diminished when
damaging information about the individual already has been made public.
Kroeplin, 2006 W1 App 227, §47, 297 Wis. 2d 254, 147, 725 N.W.2d 286, 1 47.

In many cases, public interests in confidentiality, privacy, and reputation have been found to
outweigh the public interest in disclosure. For example:

i. In Fillage of Butler, 163 Wis. 2d at 831, 472 N.W.2d at 584, the court held that the
balance weighed in favor of the public’s interest in keeping police personnel records
private: “disclosure of the requested records likely would inhibit a reviewer from
making candid assessments of their employees in the future . . . . [And] opening these
records likely would have the effect of inhibiting an officer’s desire or ability to testify
in court because he or she would face cross-examination as to embariassing personal
matters. A foreseeable result is that fewer qualified people would accept employment in
a position where they could expect that their right to privacy regularly would be
abridged.”

ii. In Kraemer Brothers, 229 Wis. 2d at 92-104, 599 N,W.2d at 79-84, the court held that
the privacy interests of employees of private companies contracting with a public entity
outweighed public interest in disclosure.

iil. In Hempel, 2005 W1 120, 7 71-73, 284 Wis. 2d 162, ] 71-73, 699 N.W.2d 551,
149 71-73, the court held that it was appropriate 10 consider the confidentiality concerns
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of witnesses and complainants, and the possible chilling effects on potential future
witnesses and complainants, when performing the balancing test.

g. In many other cases, however, the public interest in disclosure has been found to outweigh

h.

any public interest in privacy and reputation. For example:

i In Local 2489, 2004 WI App 210, 7 21, 26, 277 Wis.2d 208, §§ 21, 26,
689 N.W.2d 644, 921, 26, the court held that the balancing test tipped in favor of
public access to a completed investigation of public employee wrongdoing.

ii. In Jewmsen v. School Districi of Rhinelander, 2002 WI App 78, Y 22-24,
251 Wis. 2d 676, 9% 22-24, 642 N.W.2d 638, 1 22-24, the court held that the public
interest in disclosure of a school superintendent’s performance evaluation outweighed
his reputational interest because a public official has a lower expectation of employment
privacy and because prior media reports had already compromised the superintendent’s
reputational interest.

iti. In Starte ex rel. Jowrnal/Sentinel, Inc. v. Arreola, 207 Wis. 2d 496, 515, 558 N.W.2d 670,
677 (Ct. App. 1996), the court held that police officers have a lower expectation
of privacy. The public interest in being informed of alleged misconduct by
law enforcement officers and the extent to which those allegations were
properly investigated is particularly compelling. Kroeplin, 2006 W1 App 227, § 46,
297 Wis. 2d 254, 4 46, 725 N.W.2d 286, Y 46.

iv. In Zellner I, 2007 W1 53, 9 53, 300 Wis. 2d 290, § 53, 731 N.W.2d 240, § 53, the court
held that the public has a significant interest in knowing about allegations of public
schoolteacher misconduct and how they are handled, because teachers are entrusted with
the significant responsibility of teaching children.

v. In Breier, 89 Wis. 2d at 440, 279 N.W.2d at 190, the court held that public interest in
disclosure of arrest records outweighed any public interest in the privacy and
reputational interests of arrestees.

vi. In Atlas Transit, Inc. v. Korte, 2001 W1 App 286, 19 9-26, 249 Wis. 2d 242, 1§ 9-26,
638 N.W.2d 625, 1 9-26, the court held that the public interest in disclosure of the
names and commercial license numbers of school bus drivers outweighed a slight
privacy intrusion

Privacy interests may be given greater weight where personal safety is also at issue.
See Klein v. Wis. Res. Cmr., 218 Wis. 2d 487, 496-97, 582 N.W.2d 44, 47-48
(Ct. App. 1998); State ex rel. Morke v. Record Custodian, 159 Wis.2d 722, 726,
465 N.W.2d 235, 236-37 (Ct. App. 1990).

Access to FBI rap sheets has been held to be an unwarranted invasion of privacy,
categorically. U. S. Dep'f of Justice v. Reporters Conmm. for Freedom of the Press,
489U.S. 749, 762-71 (1989). Buf see Letter from James E. Doyle, Wisconsin
Attorney General, to Philip Arreola, City of Milwaukee Police Chief (March 21, 1991) (rap
sheets are available under Wisconsin law).

Prominent public officials must have a lower expectation of personal privacy than regular
public employees; greater scrutiny of public employees than their private sector

~32 -




counterparts comes with the territory of public employment. Hempel, 2005 WI 120, 9§ 75,
284 Wis. 2d 162, Y 75, 699 N.W.2d 551, § 75; Kroeplin, 2006 WI App 227, 71 49,
297 Wis. 2d 254, 149, 725 N.W.2d 286, § 49. There is a particularly strong public interest
in being informed about public officials who have been derelict in their duties. ., 9 52.

2. Crime victims and their families.

a.

State and federal law recognizes rights of privacy and dignity for crime victims and their
famities.

The Wisconsin Constitution, art. I, § 9m, states that crime victims should be treated with
“fairness, dignity, and respect for their privacy.” Wisconsin Stat. § 950.04(1v)(ag), (1v)(dr),
and (2w)(dm) further emphasize the importance of the privacy rights of victims and
witnesses.

The Wisconsin Statutes recognize that this state constitutional right must be honored
vigorously by law enforcement agencies. The statutes further recognize that crime victims
include both persons against whom crimes have been committed and a deceased victim’s
family members. Wis. Stat. §§ 950.01 and 950.02(4)(a).

The Wisconsin Supreme Court, speaking of both Wis. Const. art. 1, § 9, and related statutes
concerning the rights of crime victims, has instructed that “justice reguires that all who are
engaged in the prosecution of crimes make every effort to minimize further suffering by
crime victims.” Schilling v. Crime Victim Rights Bd., 2005 W1 17, ¥ 26, 278 Wis. 2d 216,
926, 692 N.W.2d 623, 9 26.

Federal courts, including the United States Supreme Cowurt, also have recognized that family
members of a deceased person have personal rights of privacy—in addition to those of the
deceased-—under both traditional common law and federal statutory law. “Family members
have a personal stake in honoring and mourning their dead and objecting to unwarranted
public exploitation that, by intruding vpon their own grief, tends to degrade the rites
and respect they seek to accord to the deceased person who was once their own.”
Favish, 541 U.S, at 168; see also Marsh v. County of San Diego, 680 F3d 1148
(th Cir. 2012) (finding that parent had constitutionally protected right to privacy over
child’s autopsy photos).

2011 Wisconsin  Act 283 created three new statufory provisions, Wis. Stat.
§§ 950.04(1v)(ag), (1v)(dry, and (2w)(dm), related to discloswre of personally identifying
information of victims and witnesses by public officials, employees or agencies, which were
intended to protect victims and witnesses from inappropriate and unauthorized use of their
personal information. These new statutes are not intended to and do not prohibit law
enforcement agencies or other public entities from disclosing the personal identities of crime
victims and witnesses in response to public records requests, although those public records
duties should continue to be performed with due regard for the privacy, confidentiality, and
safety of crime victims and witnesses. Sze Memorandum from JB, Van Hollen,
Wisconsin Attorney General, to Interested Parties (April 27, 2012), available online at
http:/twww.doj. state i us/dls/pr_resources.asp.
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3. Law enforcement records.

a, Public policies favor public safety and effective law enforcement. See Linzimeyer,
2002 WI 84, 130, 254 Wis. 2d 306, 1 30, 646 N.W.2d 811, § 30.

b. Police reports of closed investigations.

i

il

il

No blanket rule—balancing test must be done on a case-by-case basis. Linzmeyer,
2002 W1 84, 442, 254 Wis. 2d 306, 142, 646 N.W.2d 811, §42.

Policy interests against disclosure: interference with police business, privacy and
reputation, uncertain reliability of “raw investigative data,” revelation of law
enforcement techniques, danger to persons named in report.

Policy interests favoring disclosure: public oversight of police and prosecutorial actions,
reliability of corroborated evidence, degree to which sensitive information already has
been made public.

c. Police reports of ongoing investigations.

i

ii.

ji.

Subject to the balancing test, but policy interests against disclosure most likely
will outweigh interests in favor of release. See Linzmeyer, 2002 WI 84, 41 15-18,
254 Wis, 2d 306, 9§ 15-18, 646 N.W.2d 811, {7 15-18.

Access to an autopsy report was properly denied when a murder investigation was still
open. Journal/Sentinel, 145 Wis. 2d at 824-27, 429 N.W.2d at 774-76; see also Favish,
541 US. at 167.

Fact that a police investigation is open and has been referred to the district attorney’s
office is not a public policy reason sufficient for the police department to deny access to
its investigative repott. One or more public policy reasons applicable to the
circumstances of the case must be identified in order to deny access, such as protection
of crime detection strategy or prevention of prejudice to the ongoing investigation,
Portage Daily Register, 2008 WI App 30, 17 23-26, 308 Wis. 2d 357, { 23-26,
746 N.W.2d 525, 91 23-26.

d. Confidential informants.

ii.

iil.

In a reverse of the usual analysis, records custodians must withhold access to records
involving confidential informants unless the balancing test requires otherwise.
Wis, Stat. § 19.36(8)(b).

“Informant” includes someone giving information under circumstances “in which a
promise of confidentiality would reasonably be implied.” Wis. Stat. § 19.36(8)(a)1.

If a record is opened for inspection, the records custodian must delete any information
that would identify the informant. Wis. Stat. § 19.36(8)(b).

Confidential informants outside the law enforcement context: If an authority

must promise confidentiality to an informant in order to investigate a ¢ivil law violation,
the resulting record may be protected from disclosure under the balancing
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test. See Mayfair Chrysler-Phanouth, Inc. v. Baldarofta, 162 Wis, 2d 142, 164-68,
469 N.W.2d 638, 646-48 (1991) (tax investigation).

(a) The test for establishing a wvalid pledge of confidentiality is demanding,
See 74 Op. Att’y Gen. 14 (1985); 60 Op. Att’y Gen, 284 (1971).

(b) For this kind of confidentiality agreement to override the public records law, the
agreement must meet a four-factor test adopted in Mayfair Chrysler-Plymouth,
162 Wis. 2d at 168, 469 N.W.2d at 648:

(1) There must have been a clear pledge of confidentiality;

(2) The pledge must have been made in order to obtain the information;

(3) The pledge must have been necessary to obtain the information; and

(4) Even if the first three factors are met, the records custodian must determine that

the harm to the public interest in permitting inspection outweighs the great
public interest in full inspection of public records.

e, Special custodial and disclosure rules govern public records requests for certain shared law
enforcement records. See Section IV.D.4,, above,

4. Children and juveniles. Many, but not all, records related to children or juveniles have special
statutory confidentiality protections.

a. Law enforcement records.

ii.

iii.

Except as provided in Wis, Stat. § 48.396(1)-(1d), (5), and (6), law enforcement
officers’ records of children who are the subjects of investigations or other proceedings
pursuant to Wis. Stat. ch. 48 are confidential. Subjects covered by Chapter 48 include
children in need of protection and services (“CHIPS™), foster care, and other child
welfare services. See also Section VIILE.3.d.i.

Except as provided in Wis. Stat. § 938.396(1), (1]}, and (10), law enforcement officers’
records of juveniles who are the subjects of proceedings under the juvenile justice
provisions of Wis. Stat. ch. 938, including matters which would be prosecuted as crimes
if committed by an adult. See also Section VIILE.3.d.i.

Other law enforcement records regarding or mentioming children are not subject to the
confidentiality provisions of Wis. Stat. §§ 48.396 or 938.396. These records might
involve children who witness crimes, are the victims of crimes that do not Iead to
Chapters 48 or 938 proceedings, or are mentioned in law enforcement reports for other
reasons: for example, a child who happens to witness a bank robbery or be the victim of
a hit and run automobile accident.

(a) Access to these records should be resolved by application of general public records
rules.

{b) Balancing test consideration may be given to public policy concerns arising from
the ages of the children mentioned, such as whether release of unredacted records
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would likely subject a child mentioned to bullying at school, further victimization,
or some neighborhood retaliation. In such cases, redaction of identifying
information about children mentioned may be warranted under the balancing test.

b. Court records. Records of courts exercising jurisdiction over children pursuant to

Chapter 48 or juveniles pursuant to Chapter 938 are subject to the respective confidentiality
restrictions of Wis. Stat. §§ 48.396(2), (6), and 938.396(2), (2g), (2m), and (10). Certain
exceptions apply to motor vehicle operation records and operating privilege records pursuant
to Wis. Stat. § 938.396(3)-(4), and for certain uses described in Section VIILE.4.d.ii. above.
See Wis. Stat. §§ 48.396(2), (3), (5), and (6), and 938.396(2g), (2m), and (10) for other
exceptions.

Child protective services and similar agency records.

i. Except as provided in Wis. Stat. § 48.78, the Department of Children and Family
Services, a county department of social services, a county department of human
services, a licensed child welfare agency or a licensed day care center may not make
available for inspection or disclose the contents of any record kept or information
received about a child in its care or legal custody.

ii. Except as provided in Wis. Stat. § 938.78, the Department of Corrections, a county
department of social services, a county department of human services, or a licensed
child welfare agency may not make available for inspection or disclose the contents of
any record kept or information received about a juvenile who is or was in its care or
legal custody.

Student records. Pupil records of elementary and high school students are subject to the
confidentiality provisions of Wis. Stat. § 118.125. The Wisconsin Department of Public
Instruction provides comprehensive guidance about confidentiality and student records at
hitp./fdpi.wi.gov/sspw/pdfisrconfid. pdyf.

5. Confidentiality agreements. Lawsuit settlement agreements providing that the terms and
conditions of the settlement will remain confidential are public records subject to the balancing

test.

a.

This applies to settlements formally approved by a court. See In re Esiafes of Zimmer,
151 Wis. 2d 122, 131-37, 442 N.W.2d 578, 582-85 (Ct. App. 1989).

This also applies to settlements not filed with or submitted to a court. See Journal/Sentinel,
186 Wis. 2d at 451-55, 521 N.W 2d at 169-71; 74 Op. Ait’y Gen. 14.

Settlement of litigation is in the public interest, and certain parties are more likely to setile
their claims if they are guaranteed confidentiality—so there is some public interest in
keeping setflement agreements confidential. When applying the balancing test, however,
Wisconsin courts usually find that the public interest in disclosure outweighs any public
interest in keeping setilement agreements confidential. See Journal/Sentinel, 186 Wis. 2d
at 458-59, 521 N.W.2d at 172; Zimmer, 151 Wis. 2d at 133-35, 442 N.W.2d at 583-84;
C.L. v. Edson, 140 Wis. 2d 168, 184-86, 409 N.W.2d 417, 423 (Ct. App. 1987).
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d. “[A] generalized interest in encouraging settlement of litigation does not override the
public’s interest in access to the records of its courts.” Zimmer, 151 Wis. 2d at 135,
442 N.W.2d at 584.

¢. If an authority enters into a confidentiality agreement, it may later find itself in “a no-win”
situation where it must choose between violating the agreement or violating the public
records law. FEau Claire Press Co. v. Gordon, 176 Wis. 2d 154, 163, 499 N.W.2d 918, 921
(Ct. App. 1993).

6. Personnel records and other employment-related records.

a. General concepts applicable to personnel records and the balancing test.

i.

if.

jii,

iv.

Vi.

The records custodian almost invariably must evaluate context to some degree.
Hempel, 2005 W1 120, § 66, 284 Wis. 2d 162, § 66, 699 N.W.2d 551, 1 66.

The public interest in not injuring the reputations of public employees must be given
due consideration, but it is not controlling and would not, by itself, override the
strong public interest in obtaining information regarding their activities while on
duty. Local 2489, 2004 WI App 210, § 27, 277 Wis. 2d 208, 4 27, 689 N.W.2d 644,
927.

Public employees who serve in a position of trust, such as law enforcement, should
expect closer public scrutiny. Kroepiin, 2006 W1 App 227, | 44, 297 Wis. 2d 254,
144, 725 N.W.2d 286, q 44; Local 2489, 2004 WI App 210, § 26, 277 Wis. 2d 208,
126, 689 N.W.2d 644, 9 26,

Public employees have no expectation of privacy in records demonstrating
potentially illegal conduct even if disclosure would dilute their effectiveness at their
jobs. State ex rel. Ledford v. Turcotte, 195 Wis. 2d 244, 252, 536 N.W.2d 130, 133
(Ct. App. 1995).

Persons of public prominence have little expectation of privacy regarding
professional conduct, even if allegations against them were disproven. Wis. State
Jouwrngl, 160 Wis, 2d at 41-42, 465 N.W.2d at 270,

Embarrassing computer use records do not change character as public records under
the balancing test even if presented to an employee at a closed and confidential
meeting. Zellner I, 2007 W1 53, 4 54, 300 Wis. 2d 290, § 54, 731 N.W.2d 240, § 54.

b. Factors weighing in favor of disclosure of personnel records.

i

il.

Records contain or dispel evidence of an official cover-up. Hempel, 2005 WI 120,
168, 284 Wis. 2d 162, 68, 699 N.W.2d 551, § 68. '

Records contain evidence/information regarding a school teacher’s inappropriate
comments toward students, Linzmeyer, 2002 WI 84, 1§ 4, 25, 254 Wis. 2d 306,
M4, 25, 646 N.W.2d 811, Y4, 25, or viewing pornography on a school computer.
Zellner 1, 2007 W1 53, § 53, 300 Wis. 2d 290, § 53, 731 N.W.2d 240, § 53.
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iii.

The information that would pose the most potential reputational harm already is
available in the pubdic domain, Kroeplin, 2006 WI App 227, § 47, 297 Wis. 2d 254,
1 47, 725 N.W.2d 286, | 47, Kuailin v. Rainwafter, 226 Wis. 2d 134, 148,
593 N.W.2d 865, 871 (Ct. App. 1999) (concluding that cowrts “cannot un-ring the
bell”).

Employee has other available avenues of recourse, such as the ability to file a
response to an inaccurate or misleading fact disclosure. Zellner 1, 2007 WI 53, q 52,
300 Wis. 2d 290, § 52, 731 N.W.2d 240, § 52 (citing Jensen, 2002 W1 App 78, 1 16,
251 Wis. 2d 676, 7 16, 642 N.W.2d 638, 4 16). See Section XIL, below.

Factors weighing against disclosure of personnel records.

i

ii.

iii.

iv.

vi.

The increased level of embarrassment would have a chilling effect on future
witnesses or victims coming forward—especially in sexual harassment case. Hempel
2005 WI 120, € 73, 284 Wis. 2d 162, | 73, 699 N.W.2d 551, | 73; Local 2489,
2004 W1 App 210,99, 277 Wis. 2d 208, 19, 689 N.W.2d 644, 1 9.

Loss of morale if employees believed their personnel files were readily available to
the public. However, the court called this argument only “plausible” and did
not “fully endorse” it. Hempel, 2005 WI 120, § 74, 284 Wis. 2d 162, 7 74,
699 N.W.2d 551, 74.

The scrutiny of rank-and-file employees in the records extends so far such that it may
discourage qualified candidates from entering the workforce. However, the court
found this factor to weigh only “slighily” in favor of non-disclosure. Hempel,
2005 WI 120,975, 284 Wis. 2d 162, § 75, 699 N.W.2d 551, § 75.

Information gleaned from the investigation could be factually inaccurate and
cause unfair damage to the employee’s reputation. Hempel, 2005 WI 120, 76,
284 Wis. 2d 162, Y 76, 699 N.W.2d 551, 1 76. However, the employee should
provide facts establishing that the record contains inaccurate, misleading, and
unauthenticated data. Zellner I, 2007 WL 53, 4 52, 300 Wis. 2d 290, § 52,
731 N.W.2d 240, § 52 (citing Jensen, 2002 W1 App 78, 9 16, 251 Wis. 2d 676, 16,
642 N.W.2d 638, ] 16).

Disclosure could inhibit future candid assessments of employees in personnel
records. Hempel, 2005 WI 120, 77, 284 Wis. 2d 162, 77, 699 N.W.2d 551, 177
(citing Vill. of Butler, 163 Wis. 2d 819, 828 n.3, 472 N.W.2d 579, 583 n.3
{Ct. App. 1991)).

Release would jeopardize both the personal privacy and safety of an employee,
Local 2489, 2004 W1 App 210, § 28, 277 Wis. 2d 208, § 28, 689 N.W.2d 644, q 28
(citing Ledford, 195 Wis. 2d at 250-51, 536 N.W.2d at 132).

Personal e-mails.

i.

Purely personal e-mails sent or received by employees or officers on an authority’s
computer sysiem, evincing no violation of law or policy, are nof subject io
disclosure in response to a public records request.. Schill, 2010 WI 86, 4 9 & n4,
327 Wis. 2d 572, 19 & nd, 786 NW.2d 177, § ¢ & n.4 (Abrahamson, C.I., lead
opinion); Jd., § 148 & n.2 (Bradley, J., concurring); /4., § 173 & n.4 (Gableman, J.,
concurring).
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ii. Personal e-mails may take on a different character, becoming subject to potential
disclosure, if they are used as evidence in a disciplinary investigation or to
investigate misuse of government resources. A connection then would exist between
the personal content of the e-mails and a government function, such as a personnel
investigation. Schill, 2010 WI 86, 1 23, 327 Wis. 2d 572,23, 786 N.W.2d 177,23
(Abrahamson, C.J., lead opinion); Id., | 166 (Bradley, J., concurring); Id., ¥ 180
{Gableman, J., concurring). :

iil. Schill does not prevent requesters interested in how an authority’s employees and
officers are using e-mail accounts on the authority’s computer system from obtaining
access to records other than purely personal e-mails. A requester seeking this kind of
information could request records showing the number of e-mails sent or received by
a particular employee or officer during a specified time period, for example, and the
times and dates of those e-mails.

iv. Like other reasons asserted by a records custodian for withholding or redacting
requested records, a response asserting that responsive records consist of purely
personal e~mails that will not be disclosed may be challenged by filing a petition for

writ of mandamus. See Section XIILA., below, for more information about
mandamus actions.

v. For additional information, see Memorandum from JIB. Van Hollen,
Attorney General,to Interested Parties (July 28, 2010), available online at
htip:iiwww.doj.state. wi.us/dls/pr_resources.asp.

e. Other personnel records cross-references in this outline.
i.  Section VIILE.2.: Exempt from disclosure by public records statutes.

ii. Section VIILE.2.e.: Information relating to staff management planning,

iii. Section VIILE.6.: No blanket exemption for all personnel records of public
employees.

iv. Section VIILF.2.b.iii.: Open meetings law exemptions.

v. Section VIILG.l.: Privacy-related concerns may outweigh the public interest in
disclosure.

vi, Section VIIIG.7.c.vil.(a)(2): Personnel investigation prepared by an attorney may be
withheld if perforimed after threat of litigation.

7. Records about the requester.

a. The fact that a particular record is about the requester generally does not determine who is
entitled to access that record. See Wis. Stat. § 19.35(1)(a) (“any requester has the right to
inspect any record”).

b. A requester does have a greater right of access than the general public to “any record
containing personally identifiable information pertaining to the individual.” Wis. Stat.
§ 19.35(1)am).
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ii.

iii.

This is because an individual requester asking to inspect or copy records pertaining to
himself or herself is considered to be substantially different from a requester, “be it a
private citizen or a news reporter,” who seeks access to records about government
activities or other people. Hempel, 2005 WI 120, q 34, 284 Wis. 2d 162, ¥ 34,
699 N.W.2d 551, 9 34.

The purpose of giving an individual greater access to records under Wis. Stat.
§ 19.35(1)(am) is so that the individual can determine what information is being
maintained, and whether that information is accurate. Hempel, 2005 WT 120, 7 55,
284 Wis. 2d 162, 955, 699 N.W.2d 551, § 55. '

When it applies, the Wis. Stat. § 19.35(1)(am) right of access to records containing
individually identifiable information about the requester is more potent than the general
Wis. Stat. § 19.35(1)(a) right of access. The Wis. Stat. § 19.35(1)(am) right is more
unqualified. Stafe ex rel. Greer v. Stahowiak, 2005 WI App 219, § 10, 287 Wis. 2d 795,
910, 706 N.W.2d 161, 9 10.

When a person or the person’s authorized representative makes a public records request
under Wis. Stat. § 19.35(1)(a) or (am) and states that the purpose of the request is to inspect
or copy records containing personally identifiable information about the person, the
following procedure is required by Wis. Stat. § 19.35(4)(c)1. and 3. Hempel, 2005 WI 120,
929, 284 Wis. 2d 162, 929, 699 N.W.2d 551, §29. A general public records request, not
indicating that the purpose of the request is to inspect or copy records containing personally
identifiable information pertaining to the requester, does not trigger the following procedure.
Seifert, 2007 W1 App 207, 921, 305 Wis, 2d 582, § 21, 740 N.W.2d 177, | 21.

i,

ii.

iii.

iv.

vi.

The records custodian determines if the requester has a right to inspect or copy the
records under Wis. Stat. § 19.35(1)(a), the statute creating general public access rights.

If the records custodian determines that the requester does not have a right to inspect or
copy the record under Wis. Stat. § 19.35(1)a), the records custodian then must
determine if the requester has a right to inspect or copy the record under Wis. Stat.
§ 19.35(1)(am).

Under Wis. Stat. § 19.35(1)(am}, the person is entitled to inspect or receive copies of the
records unless the surrounding factual circumstances reasonably fafl within one or more
of the statutory exceptions to Wis. Stat. § 19.35(1)(am).

These requests are not subject to the balancing test, because the Legislature already has
done the necessary balancing by enacting exceptions to the Wis. Stat. § 19.35(1)(am)
disclosure requirements. Flempel, 2005 W1 120, 993, 27, 56, 284 Wis. 2d 162,913, 27,
56, 699 N.W.2d 557, Y1 3, 27, 56.

The Wis. Stat. § 19.35(1)(am) exceptions mainly protect the integrity of ongoing
investigations, the safety of individuals (especially informants), institutional security,

and the rehabilitation of incarcerated persons.

These Wis. Stat. § 19.35(1){(am) exceptions are not to be narrowly construed.
Hempel, 2005 W1 120, § 56, 284 Wis. 2d 162, § 56, 699 N.W.2d 551,  56. -
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vil. Wisconsin Stat. § 19.35(1)(am) exceptions inchude the following:

{a) Any record containing personally identifiable information collected or maintained in
connection with a complaint, investigation or other circumstances that may lead to
an enforcement action, administrative proceeding, arbitration proceeding or court
proceeding, or any such record that is collected or maintained in connection with
such an action or proceeding, Wis. Stat, § 19.35(1)(am)1.

(1) Wisconsin Stat. § 19.35(1)(am) contains no requirement that the investigation
be current. Seifert, 2007 WI App 207, § 36, 305 Wis. 2d 582, § 36,
740 N.W.2d 177, § 36.

(2) This section allows a custodian to deny access to a requester who is, in effect, a
potential adversary in litigation or another proceeding unless or until required
todo so under the rules of discovery in actual litigation.  Seifers,
2007 W1 App 207, ¥ 32, 305 Wis, 2d 582, ¥ 32, 740 N.wW.2d 177, § 32
(personnel investigation prepared by an attorney may be withheld if performed
after threat of litigation).

{b) Any record containing personally identifiable information that would do any of the
following if disclosed:

{1) Endanger an individual’s life or safety. Wis. Stat. § 19.35(1)(am)2.a.
(2) Identify a confidential informant. Wis. Stat. § 19.35(1)(am)2.b.

(3) Endanger the security—including security of population or staff—of any state
prison, jail, secured correctional facility, secured child caring institution,
secured group home, mental health institute, center for the developmentally
disabled, or facility for the institutional care of sexually violent persons.
Wis. Stat. § 19.35(1)(am)2.c.

(4) Compromise the rehabilitation of a person in the custody of the department of
corrections or detained in a jail or facility identified in Wis, Stat
§ 19.35(1)}(am)2.c. and d.

(¢} Any record that is part of a record series, as defined in Wis, Stat, § 19.62(7), that is
not indexed, arranged, or automated in a way that the record can be retrieved by the
authority maintaining the record series by use of an individual’s name, address, or
other identifier. Wis. Stat. § 19.35(1)(am)3.

d. Student and pupil records. Although these are generally exempt from disclosure, they are
open to students and their parents (except for those legally denied parental rights).
See FERPA, 20 U.8.C. § 1232g(a)(1); Wis. Stat. § 118.125(2).

e. A patient’s access 1o his or her own mental health treatiment records may be restricted by the
director of the treatment facility during the course of treatment. Wis. Stat. § 51.30(4)(d)1.
However, after discharge, such records are available to the patient. —Wis. Stat.
§ 51.30()d)2.-3.; State ex rel Savinski v. Kimble, 221 Wis. 2d 833, 840-44,
586 N.W.2d 36, 39-40 (Ct. App. 1998).
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f.  Afier sentencing, a criminal defendant generally is not entitled 1o access his or her

‘ presentence investigation without a court order. Wis. Stat. § 972.15(4); Hill, 196 Wis. 2d
at 425-28, 538 N.W.2d at 611-12. A criminal defendant not represented by counsel may
view his or her presentence investigation report, but may not keep a copy. Wis. Stat.
§ 972.15(4m).

g, Other statutes may impose other restrictions on a requester’s ability to obtain particular kinds
of records about himself or herself,

h. Wisconsin Stat. § 19.365(1) provides a procedure for an individual or a person authorized by
the individual to challenge the accuracy of a record containing personally identifying
information about that individual. See Section XII., below.

Limited Duty to Notify Persons Named in Records Identified for Release.

A. Background. Beginning with Woznicki, the Wisconsin Supreme Cowrt recognized that when a
records custodian’s decision to release records fmplicates the reputational or privacy interests of an
individual, the records custodian must notify the subject of the intent to release, and allow a
reasonable time for the subject of the record to appeal the records custodian’s decision to circuit
court. Succeeding cases applied the Woznicki doctrine to all personnel records of public employees.
Klein, 218 Wis. 2d 487, 582 N.W.2d 44; Milwaukee Teachers’ Educ. Ass’n v. Bd. of Sch. Dirs.,
227 Wis. 2d 779, 596 N.W.2d 403 (1999).

B. Notice and judicial review procedures. Wisconsin Stat. § 19.356 now codifies and clarifies
pre-release notice requirements and judicial review procedures.

Nofe: Wisconsin Stat. § 19.356 establishes short time periods, specified in days, during which
certain actions must occur. All time periods established in Wis. Stat. §§ 19.31-19.39 exclude
Saturdays, Sundays, and legal holidays. Wis. Stat. § 19.345. A time period of a certain number of
days specified in Wis, Stat, § 19.356 therefore means that number of business days.

C. Records regarding which notice is required and pre-release court review may be sought,

1. First, perform the usval public records analysis. Notice is required only if that analysis
results in a decision to release certain records.

2. Limited to three categories of records by Wis. Stat. § 19.356, created in 2003 Wisconsin
Act 47.

3. These three categories are:
a. Records containing information relating to an employee created or kept by an authority
and that are the result of an investigation into a disciplinary matter involving the
employee or possible employment-related violation by the employee of a statute,

ordinance, rule, regulation, or policy of the employer. Wis. Stat. § 19.356(2)(a}1.

b. Records obtained by the authority through a subpoena or search warrant. Wis. Stat.
§ 19.356(2)(a)2.
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10.

11.

12.

13.

¢. Records prepared by an employer other than an authority, if the record contains
information relating to an emplovee of that employer, unless the employee authorizes
access. Wis. Stat. § 19.356(2)(a)3. The Attorney General has opined that Wis. Stat.
§ 19.356(2)(a)3. does not allow release of the information without obtaining
authorization from the individual employee. OAG 01-06 (August 3, 2006), at 4-5.

Notice must be provided to “any record subject to whom the record pertains.” Wis. Stat.
§ 19.356(2)(a).

a. See Sections IV.E. and IV.F., above, for the definitions of “record subject” and
“personally identifiable information.”

b. This does not mean that every person mentioned in a record must receive notice. Instead,
the record subject must—in some direct way—be a focus or target of the requested
record, OAG 01-06, at 2-3.

- Limited exceptions to the notice requirement apply to access by the affected employee, for

purposes of collective bargaining, for investigation of discrimination complaints, or when a
record is transferred from the administrator of an educational agency to the state
superintendent of public instruction. Wis. Stat. § 19.356(2)(b)-(d).

Written notice is required. Wis. Stat. § 19.356(2)(a).

Notice must be served before permitting access to the record and within three business days
after making the decision to perimit access, Wis. Stat. §§ 19.345 and 19.356(2)(a).

Notice must be served personally or by certified mail. Wis. Stat. § 19.356(2)(a).

‘The notice must briefly describe the requested record and include a description of the record
subject’s rights under Wis. Stat. § 19.356(3) and (4) to seck a court order restraining access of
the record. Wis, Stat. § 19.356{2)a). It may be helpful to include copies of the records
identified for release and a copy of Wis. Stat. § 19.356.

Explaining in the notice what, if any, information the authority intends to redact before
permitting access may prevent efforts to obtain a court order restraining release. Enclosing
copies of the records as redacted for intended release serves the same purpose.

An expedited procedure for seeking court review after receipt of a notice is set forth in
Wis, Stat, § 19.356(3)-(8). Strict timelines apply to the notice and judicial review requirements.
Courts must give priority to these judicial reviews. See Wis. Stat. § 19.356(3)-(8).
See generally Local 2489, 2004 WT App 210, 277 Wis. 2d 208, 689 N.W.2d 644. Appeal of a
circuit court order on judicial review pursuant to Wis. Stat. § 19.356(4)-(7) must be filed within
twenty business days of entry of the circuit court order. Zellner v. Herrick (“Zellner II”),
2009 WI 80,9 27, 319 Wis, 2d 532, 27, 770 N.W.2d 305, § 27.

The authority may not provide access to a requested record within twelve business days of
sending the notice. If a judicial review action is commenced, access may not be provided

until that review action concludes. Wis. Stat. §§ 19.345 and 19.356(5).

A notice may include information beyond what the statute requires in order to assist the
recipient in understanding why the notice is being provided.
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D. Records regarding which notice is required and supplementation of the record is
authorized.

1.

A different kind of notice is required if an authority decides to permit access to a record
containing information relating to a record subject who is an officer or an employee of the
authority holding a state or local public office. Wis. Stat. § 19.356(9)(a).

Again, first perform the usual public records analysis. Notice is required only if that analysis
results in a decision fo release certain records.

See Sections 1V.E., IV.H., and IV.G., above, for the definitions of “record subject, “state
public office” and “local public office.”

Notice must be served on the record subject personally or by certified mail within three
business days of making the decision to permit access to the records, and before releasing the
records. Wis. Stat. §§ 19.345 and 19.356(9)(a).

The notice must briefly describe the requested records and describe the record subject’s right
o augment the records as provided in Wis, Stat. § 19.356(9)(b). Wis. Stat. § 19.356(9)(a).

Within five business days after receipt of a notice pursuant to Wis. Stat. § 19.356(9)(a), the
record subject may augment the record with written comments and documents of the record
subject’s choosing. Wis. Stat. §§ 19.345 and 19.356(9)(b).

The authority must release the record as augmented by the record subject, except as otherwise
authorized or required by statute. Wis. Stat. § 19.356(9)(b).

E. Courtesy notice.

1.

Written or verbal notice of anticipated public records releases may be provided as a courtesy
to persons not entitled to receive Wis. Stat. § 19.356 notices, such as crime victims or public
information officers.

Courtesy notices are not required by law. They can be used to provide affected persons w1th
some advance notice of public records releases related to those persons.

The first step is to perform the usual public records analysis. There is no need to consider
whether courtesy notice should be provided if no records are going to be released.

Courtesy notices should not suggest that the recipient is entitled to seek pre-release court
review.

Courtesy notice procedures should not unduly delay related records releases,

X. Electronic Records.

A. Introduction. The same general principles apply to records in electronic format, but unique or
unresolved problems refating to storage, retention, and access abound.
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The public records law defines the term “record” broadly to include “any material on which
wiritten, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved,
regardless of physical form or characteristics, which has been created or is being kept by an
authority.” Wis, Stat. § 19.32(2). See Section IV.A., above.

Because the content or substance of information contained in a document determines whether it
is a “record” or not, information concerning public access set forth in the remainder of this
outline generally applies. OAG 1-06-09, at 2. However, many questions unique to electronic
records have not yet been addressed by the public records statute itself, by published cowrt
decisions, or by opinions of the Attorney General.

B. Record identification.

1.

Electronically stored information generally constitutes a “record” within the meaning of the
public records law so long as the recorded information is created or kept in connection with
official business. The substance, not the format, controls whether it is a record or not. Yowmans,
28 Wis. 2d at 679, 137 N.W.2d at 473.

a. E-mails and other records created or maintained on a personal computer or mobile device, or
from a personal e-mail account, constitute records if they relate to government business.
See Section [V.A.3.e., above.

b. Examples of electronic records within the Wis. Stat. § 19.32(2) definition can include word
processing documents, database files, e-mail correspondence, web-based information,
PowerPoint presentations, and audio and video recordings, although access nay be restricted
pursuant to statutory or court-recognized exceptions. See Section VIILE., above.

c. Electronic records include content posted by or on behalf of authorities to social media sites,
such as Facebook and Twitter, to the extent that the content relates to government business.
If an authority uses social media, the content must be produced if it is responsive to a public
records request. This includes not onty currently “live” content, but also past content.

d. Wisconsin Stat. § 16.61, which poverns retention, preservation, and disposition of state
public records, includes “electronically formatted documents” in its definition of public
records,

e. If an authorily makes use of social media, or if employees use mobile devices to conduct
government business (whether the device is personal or provided by the authority), the
authority should adopt procedures to retain and preserve all such records consistent with
Wis. Stat. § 16.61 (state authorities), Wis. Stat. § 19.21 (local authorities), and applicable
records disposition authorizations.

f. Information regarding government business kept or received by an elected official on
her personal ‘website, “Making Salem Better,” more likely than not constituted a record.
OAG1-06-09, at 2-3.

Drafts, notes, and personal use exceptions to the definition of “record” apply to electronic

information. Electronic information may fall into these exceptions to the definition of “record,”
based on application of the general concepts set out in Section IV.A.5.a., above.
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a.

As with paper documents, whether electronic information fits within the “draft” or “notes”
exceptions requires consideration of how the information has been used and the individuals
to whom the information has been circulated. See Section IV.A.5.a,, above.

Personal e-mails.

i.

ii.

Purely personal e-mails sent or received by employees or officers on an authority’s
computer system, evincing no violation of law or policy, are not subject to
disclosure in response to a public records request. Schill, 2010 WI 86, 1 9 & n4,
327 Wis, 2d 572, 19 & n4, 786 NW.2d 177, 19 & n4 (Abrahamson, C.J., lead
opinion); Id., q 148 & n.2 (Bradley, I., concurring); /d., § 173 & n.4 {Gableman, 1.,
concurring).

Personal e-mails may take on a different character, becoming subject to potential
disclosure, if they are used as evidence in a disciplinary investigation or to investigate
misuse of government resources. A connection then would exist between the personal
content of the e-mails and a government fumction, such as a personnel investigation.
Schill, 2010 W1 86, 9 23, 327 Wis. 2d 572, 123, 786 N.W.2d 177, 9 23 (Abrahamson,
C.J., lead opinion); i, § 166 (Bradley, I., concwrring); Id., § 180 (Gableman, T.,
concurring).  For additional information, see Memorandum from J.B. Van Hollen,
Attorney General, to Interested Parties (July 28, 2010), available online at
httpo/hwww.dof.state.wius/dis/pr_resouwrces.asp,

Electronic documents may contain contextual information and file history preserved only when
viewed in certain formats, such as data generated autematically by computer operating systems
or software programs. Whether this information is considered a “record” subject to public
access is largely unanswered.

d.

Metadata. Literally defined as “data about data,” metadata has different meanings,
depending on context,  In the context of word processing documents, metadata is
information that may be hidden from view on the computer screen and on a paper copy, but,
when displayed, may reveal important information about the document.

i

ii.

iii.

No controlling Wisconsin precedent addresses the application of the public records Taw
to such data, although a circuit court has held that metadata is not part of the public
record because it includes drafts, notes, preliminary computations, and editing
information. McKellar v. Prijic, Case No. 09-CV-61 (Outagamie Co., July 29, 2009).

Legal commentary and federal cases addressing the treatment of metadata during -
litigation and civil discovery also are helpful for understanding access and retention
issues related to metadata. See, e.g., selected publications from The Sedona Conference
and its various working groups, including The Sedona Guidelines: Best Practice
Guidelines for Managing Information & Records in the Electronic Age (Sept. 2005),
and The Sedona Principles: Best Practices Recommendations and Principles for
Addressing  Electronic Document Production (2d  ed., June 2007), available
online at Atip://www.thesedonaconference.org/content/miscliles/publications_himl; see
alse Williams v, Sprint/United Mgmt, Co., 230 FR.ID. 640, 646-47 (D. Kan. 2005);
Autotech  Techs. Ltd  P'ship v. Automationdirect.com, Inc., 248 F.R.D. 556
(N.D. IIt. 2008).

Courts in some other jurisdictions interpreting their freedom of information laws {which

may differ significantly from the Wisconsin public records law), have held that metadata
is part of clectronic records and must be disclosed in response to a freedom of
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information request for those records, E.g., Nat'l Day Laborer Org. Network v. US.
Immigration and Customs Enforcement Agency, 2011 WL 381625 (S.D.N.Y. Feb. 7,
2011) (subsequently withdrawn due to incomplete factual record); Frwin v. Onondaga
Cnty. Res. Recovery Agency, 895 N.Y.5.2d 262, 319 (N.Y. App. Div. 2010); O'Neilf v.
City of Shoreline, 240 P.3d 1149, 1152 (Wash. 2010); Lake v. City of Phoenix,
218 P.3d 1004, 1007-08 (Ariz. 2009).

b. E-mail messages may contain transmission information in the original format that does not
appear on a printed copy or when stored electronically. Armstrong v. Executive Office of the
President, 1 F3d 1274 (D.C. Cir. 1993), held that when e-mails are requested under a FOIA
request, the electronic version rather than a paper print-out must be provided. In 1999, the
same cowrt upheld a federal rule that permitted paper copies to be the only archived public
record of e-mails. Pub. Citizen v. Carlin, 184 F.3d 900 (D.C. Cir. 1999). Central to the
Public Citizen decision was the existence of the newly-adopted federal rule requiring that
paper print-outs of e-mails must include the sender, recipient, date, and receipt data. The
federal court reasoned that if paper print-outs of e-mails include this fundamental contextual
information, they satisfy federal public records laws,

¢.  Computers contain “cookies,” temporary internet files, deleted files, and other files that are
not consciously created or kept by the user, but are instead generated or stored automatically.
In addition, although a user may delete files, deleted materials remain on the computer until
overwritten, unlike conventional documents discarded and destroyed as trash. Some of these
materials are akin to draits or materials prepared for personal use, or are simply not materials
created or kept in connection with official business. Nonetheless, when such materials are
collected, organized, and kept for an officiat purpose, they may constitute a record accessible
under the public records statute. See, e.g., Zellner I, 2007 W1 53, 7 22-31, 300 Wis. 2d 290,
1922-31, 731 N.W.2d 240, 9§ 22-31 (holding that a CID>-ROM containing adult images and
internet searches compiled in the course of an employee disciplinary action was not within
the copyright exception to the definition of a public record; assuming without discussion that
the material was a record based on its use by the school district).

C. Access. If electronically stored material is a record, the records custodian must determine whether
the public records law requires access. Recurring issues relating to access include the following.

1.

Sufficiency of requests. Under Wis. Stat. § 19.35(1)(h), a request must be reasonably limited “as
to subject matter or length of time represented by the record.” See Section VLD.; Schopper,
210 Wis. 2d at 212-13, 565 N.W.2d at 189-90. Record requests describing only the format
requested (“all e-mails”) without reasonable limitations as to time and subject matter are often
not legally sufficient. If so, the custodian may insist that the requester reasonably describe the
records being requested. Even if a requester appears to limit a request by specifying the time
period or particular search terms or individual electronic mail boxes to be searched, such
requests for voluminous electronic records have been held to be insufficient and unreasonably
burdensome. Gehl, 2007 WI App 238, 91 23-24, 306 Wis. 2d 247, § 23-24, 742 N.W.2d 530,
9 23-24 (search requests for all e-mails exchanged by numerous individuals without specifying
any subject matter, and for searches based on numerous broad search terms, were properly
denied as insufficient).

2. Manner of access.

a. Wisconsin Stat. § 19.35(1)(k) permits an authority to impose reasconable restrictions on the
manner of access to original records if they are irreplaceable or easily damaged. Concerns

- 47 -




for protecting the integrity of original records may justify denial of direct access to an
agency’s operating system or to inspect a public employee’s assigned computer, if access is
provided instead on an alternative electronic storage device, such as a CD-ROM. Security
concerns may also justify such a restriction. See WIREdata I, 2008 W1 69, 797-98,
310 Wis. 2d 397, 49 97-98, 751 N.W.2d 736, 9 97-98 (reversing court of appeals decision
allowing requesters direct access to an authority’s electronic database; recognizing that
“such direct access . . . would pose substantial risks™). Provision of a copy of the requested

data “in an appropriate format™—in this case, as portable document files (*PDFs™)—was
sutficient. K., 797.

Records posted on the internet. The Attorney General has advised that agencies may not use
online record posting as a substitute for their public records responsibilities; and that
publication of documents on an agency website does not qualify for the exceptions for
published materials set forth in Wis, Stat, § 19.32(2) or 19.35(1)(g). Letter from James E.
Doyle, Wisconsin Attorney General, fo John Muench (Juty 24, 1998). Nonetheless,
providing public access to records via the internet can greatly assist agencies in complying
with the statute by making posted materials available for inspection and copying, since that
form of access may satisty many requesters.

The public records law right of access extends to making available for inspection and
copying the information contained on a limited access website used by an elected official to
gather and provide information about official business, but not necessarily participation in
the online discussion itself. OAG 1-06-09, at 3-4.

3. Must the authority provide a record in the format in which the requester asks for it?

a.

Wisconsin Stat. § 19.35(1)(b), (c), and (d) require that copies of written documents be
“substantially as readable,” audiotapes be “substantially as audible,” and copies of
videotapes be “substantially as good” as the originals.

By analogy, providing a copy of an electronic document that is “substantially as good” as
the original is a sufficient response where the requester does not specifically request access
in the original format. See WIREdata If, 2008 WI 69, 11 97-98, 310 Wis. 2d 397, 11 97-98,
751 NW.2d 736, §§ 97-98 (provision of records in PDF format satisfied requests for
records in “electronic, digital” format); State ex rel. Milwaukee Police Ass’n v. Jones,
2000 W1 App 146, 10, 237 Wis. 2d 840, § 10, 615 N.W.2d 190, 10 (holding that
provision of an analog copy of a digital aundio tape (“DAT”) complied with Wis, Stat.
§ 19.35(1)(c) by providing a recording that was “substantially as audible” as the original).
See afso Autotech Techs., 248 FR.D. at 558 (where litigant did not specify a format for
production during civil discovery, responding party had option of providing documents in
the “form ordinarily maintained or in a reasonably usable form™).

Wiscaonsin Stat. § 19.36(4) provides, however, that material used as input for or produced as
the output of a computer is subject to examination and copying, Jores ultimately held that,
when a requester specifically asked for the original DAT recording of a 911 call, the
custodian did not fulfill the requirements of Wis. Stat. § 19.36(4) by providing only the
analog copy. Jones, 2000 WI App 146, 4 17, 237 Wis. 2d 840, 1 17, 615 N.W.2d 190, ] 17.
In WiREdata i1, 2008 W1 69, 310 Wis. 2d 397, 751 N.W.2d 736, the Wisconsin Supreme
Court declined to address the issue of whether the provision of documents in PDF format
would have satisfied a subsequent request specifying in detail that the data should be
produced in a particular format which included fizxed length, pipe delimited, or comma-quote
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outputs, id., 1 8 n.7, 93, and 96, leaving questions concerning the degree to which a
requester can specify the precise electronic format that will satisfy a record request to be
answered in subsequent cases. Thus, it behooves the records custodian who denies a request
that records be provided in a particular electronic format to state a legally sufficient reason
for denying access to a copy of a record in the particular format requested.

Computer programs are expressly protected from examination or copying even though
material used as computer input or produced as output may be subject to examination and
copying unless otherwise exempt from public access. Wis. Stat. § 19.36(4). Tor the
definition of “computer program,” see Wis. Stat. § 16.971(4)(c).

There is a right to a copy of a computer tape, and a right to have the information on the tape
printed out in a readable format. Wis. Stat. § 19.35(1)(e); 75 Op. Att’y Gen. 133, 145
(1986).

Wisconsin Stat. § 19.35(1)(e} gives requesters a right to receive a written copy of any public
record that is not in readily comprehensible form. A requester who prefers paper copies of
electronic records may not be able to insist on them, however. If the requester does not have
access to a machine that will translate the information into a comprehensible form, the
agency can fulfill its duties under the public records law by providing the requester with
access to such a machine. See 75 Op. Att’y Gen. at 145,

With limited exceptions, Wis. Stat. § 19.35(1)(L) provides that a records custodian is not
required to create a new record by extracting information from an existing record and
compiling the information in a new format. George, 169 Wis. 2d 573, 485 N.W.2d 460.
Under Wis. Stat. § 19.36(6), however, the records custodian is required to delete or redact
confidential information contained in a record before providing access to the parts of a
record that are subject to disclosure.

i.  When records are stored electronically, the distinction between redaction of existing
records and the creation of an entirely new record can become difficult to discern.
See Osborn, 2002 WI 83, 9 41-46, 254 Wis. 2d 266, {{ 41-46, 647 N.W.2d 158,
T 41-46.

ii. The Attorney General has advised that where information is stored in a database a
person can “within reasonable limits” request a data run to obtain the requested
information. 68 Op. Att’y Gen. 231, 232 (1979). Use a rule of reason to determine
whether retrieving electronically stored data entails the creation of a new record.
Consider the time, expense, and difficulty of extracting the data requested, and whether
the agency itself ever looks at the data in the format requested. Cf N.Y. Pub. Inferes!
Research Group v. Cohen, 729 N.Y.S.2d 379, 382-83 (N.Y. Sup. Ct. 2001) (where a
“few hours” of computer programming would produce records that would otherwise
require weeks or months to redact manually, the court concluded that requiring the
necessary programming did not violate the New York statutory prohibition against
creation of 2 new record).

A requester requesting a copy of a record containing land information from an office or
officer of a political subdivision has a right to receive a copy of the record in the same
format in which the record is maintained by the custodian, unless the requester requests that
a copy be provided in a different format that is authorized by law. Wis. Stat. § 66.1102(4).
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i. “Political subdivision” means any city, village, town, or county. Wis, Stat.
§ 66.1102(1)(b).

ii. “Land information” means any physical, legal, economic or environmental
information, or characteristics concerning land, water, groundwater, subsurface
resources, or air in Wisconsin. It includes information relating to topography, soil,
soil erosion, geology, minerals, vegetation, land cover, wildlife, associated natural
resources, land ownership, land use, land use controls and restriction, jurisdictional
boundaries, tax assessment, land value, land survey records and references, geodetic
control networks, aerial photographs, maps, planimetric data, remote sensing data,
historic and prehistoric sites, and economic projections. Wis. Stat. § 66.1102(1)a),
incorporating by reference Wis. Stat. § 59.72(1)(a).

Wisconsin Stat. § 19.35(1)(a) provides that “any requester has a right to inspect any record.”
Compare this to the language of the federal Freedom of Information Act, 5 U.S.C. § 552,
which requires that “public information” be made available. Cases in other jurisdictions
have found this distinction significant in deciding whether information must be provided ina
particular format. Cf. AFSCME v. County of Cook, 555 N.E.2d 361, 366 (11l. 1990); Farrell
v, City of Detroit, 530 N.W.2d 105, 109 (Mich. Ct. App. 1995).

4. Role of the records custodian. Under Wis. Stat. § 19.34(2), the records custodian is legally
responsible for providing access to public records.

a.

The records custodian must protect the right of public access to electronic records stored on
individual employees’ computers, such as e-mail, even though the individual employee may
act as the de facto records custodian of such records. Related problems arise when

_individual employees or elected officials use personal e-mail accounts to correspond

concerning official business.
Shared-access databases involving multiple agencies.

i. Information of common use or interest increasingly is shared electronically by multiple
agencies. To prevent confusion among participating agencies and unnecessary delays in
responding to requests for records, establishment of such a database should be
accompanied by detailed rules identifying who may enter information and who is
responsible for responding to requests for particular records.

ii. Special custodial and disclosure rules govern public records requests for certain shared
law enforcement records. See Section IV.D.4., above.

Governmentt data collected and processed by independent contractors. A government entity
may not avoid its responsibilities under the public records law by contracting with an
independent contractor for the collection and maintenance of government records and then
simply directing requesters to the independent contractor for handling of public records
requests. The government entity remains the “authority™ responsible for complying with the
faw and is liable for a contractor’s failure to comply, WIREdata IT, 2008 W1 69, 97 82-89,
310 Wis. 2d 397, 7 82-89, 751 N.W.2d 736, 1 82-89.
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D. Retention and storage.

1.

The general statutory requirements for record retention by state agencies, Wis. Stat. § 16.01, and
local units of government, Wis, Stat. § 19.21, apply equally to electronic records. Although the
public records law addresses the duty to disclose records, it is not a means of enforcing the duty
to refain records, except for the period after a request for particular records is made.
See Gehl, 2007 W1 App 238, 15 n.4, 306 Wis. 2d 247, 1 15 n4, 742 N.W.2d 530, § 15 n4
(citing Wis. Stat. § 19.35(5)). :

Issues related to record retention that are exclusive to electronic records often derive from their
relative fragility, susceptibility to damage or loss, and difficulties in insuring their authenticity
and accessibility.

a. The Wisconsin Department of Administration (“DOA”) has statutory rule-making authority
to prescribe standards for storage of optical disks and electronic records. Wis. Stat.
§816.611 and 16.612. DOA has promulgated Wis. Admin. Code ch. Adm 12 which
governs the management of records stored exclusively in electronic format by state and local
agencies, but does not require an agency to maintain records in electronic format. Wisconsin
Admin, Code ch. Adm 12 defines terms of art relating to electronic records, establishes
requirements for accessibility of electronic records from creation through use, management,
preservation, and disposition, and requires that state and local agencies must also comply
with the statutes and rules relafing to retention of non-electronic records. Wisconsin Admin.
Code ch. Adm 12 can be found at Attp./fwww.legis. state.wi.us/vsb/code/adm/adm01 2 pdf.
Aprimer on Wis, Admin. Code <¢h. Adm 12 <can be found at
hitp://publicrecordsboard.wi.govidocs _all.asp?locid=165, under Reference Materials.

b. Beyond Wis. Admin, Code ch. Adm 12, the Wisconsin Public Records Board has published
Guidelines for the Management and Refention of Public Record E-Mail, located at
http://publicrecordsboard wi.govidocs all.asp?locid=1635, under Reference Materials.

¢. Documents posted online. Tn recent years, agencies have frequently taken advantage of the
ease of posting public records on government websites. State agencies are required by law,
Wis. Stat. § 35.81, efseq., to provide copies of agency publications to the Wisconsin
Reference and Loan Library for distribution to public libraries through the Wisconsin
Document Depository Program. The Wisconsin Digital Archives has been established to
preserve state agency web content for access and use in the future, and to provide a way for
state agencies to fulfill their statutory obligation to participate in the Document Depository
Program with materials in electronic formats. For more information about this program,
see hifp:/idpiwi.gov/rll/pdfistate_agency digital archives_guidelines.pdf.

XI. Inspection, Copies, and Fees.

A. Inspection,

1.

A requester genérally may choose to inspect a record and/or to obtain a copy of the record.
“Except as otherwise provided by law, any requester has a right to inspect a record and to make
or receive a copy of a record which appears in written form.” Wis. Stat. § 19.35(1)(b).

A requester must be provided facilities for inspection and copying of requested records
comparable to those used by the authority’s employees. Wis. Stat. § 19.35(2).

-5] -




3.
4.
B. Copies.
1.
a.
b.
c.
2.
a.
b.
c.
3.

A records custodian may impose reasonable restrictions on the manner of access to .an original
record if the record is irreplaceable or easily damaged. Wis, Stat. § 19.35(1)(k).

For unique issues concerning inspection and copying of electronic records, see Section X.C.2.-3.,
above.

A requester is entitled to a copy of a record, including copies of audiotapes and videotapes.
Wis. Stat. § 19.35(1). The records custodian must provide a copy if requested. Stave ex rel.
Borzych v. Paluszeyk, 201 Wis. 2d 523, 525-27, 549 N.W.2d 253, 254-55 (Ct. App. 1996).

If requested by the requester, the authority may provide a transcript of an audiotape
recording instead of a copy of the audiotape. Wis. Stat. § 19.35(1)(c).

If an authority receives a request to inspect or copy a handwritten record or a voice recording
that the authority is required to protect because the handwriting or recorded voice would
identify an informant, the authority must provide—upon request by the requester—a
transcript of the record or the information contained in the record if the record or information
is otherwise subject to copying or inspection under the public records law. Wis. Stat.
§ 19.35(1)(em).

Except as otherwise provided by law, a requester has a right to inspect records, the form of
which does not permit copying {other than written record, audio tapes, video tapes, and
records not in readily comprehensible form). Wis. Stat. § 19.35(1)(f).
i.  The authority may permit the requester to photograph the record.

il. The authority must provide a good quality photograph of a record, the form of which
does not permit copying, if the requester asks that a photograph be provided.

The requester has a right to a copy of the original record, 7.e., “source” material.

A request for a copy of a 911 call in its original digital form was not met by providing
ananalog copy. Jones, 2000 WI App 146, §10-19, 237 Wis. 2d 840, 99 10-i9,
615 N.W.2d 190, 17 10-19. See Section X.C.3.

A request for an “electronic/digital” copy was satisfied by provision of a PDF document
containing the requested information, even though the PDF did not have all of the
characteristics the requester might have wished. WIREdata II, 2008 WI 69, 1 96,
310 Wis. 2d 397, 96, 751 N.W.2d 736, Y 96.

A requester requesting a copy of a record containing land information from an office or
officer of a political subdivision has a right to receive a copy of the record in the same
format in which the record is maintained by the custodian, unless the requester requests that
a copy be provided in a different format that is authorized by law, Wis, Stat. § 66.1102(4).
See Section X.C.3.h,, above.

The requester does not have a right to make requested copies. If the requester appears in person
to request a copy of a record that permits photocopying, the records custodian may decide
whether to make copies for the requester or let the requester make them, and how the records
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will be copied. Wis, Stat. § 19.35(1)(b); Grebner v. Schiébel, 2001 WI App 17, Y 1, 9, 12-13,
240 Wis. 2d 551, 91,9, 12-13, 624 N.W.2d 892, 11 1, 9, 12-13 (2000) (requester was not
entitled o make copies on requester’s own portable copying machine).

C. Fees.

1.

An authority may charge a requester only for the specific tasks identified by the Legislature
in the fee provisions of Wis. Stat. § 19.35(3), unless otherwise provided by law. Milwaukee
Jowrnal Sentinel, 2012 WI 65, 9 50, 341 Wis. 2d 607, § 50, 815 N.W.2d 367, 9 50
(Abrahamson, C.J, lead opinion), M, 9 76 (Roggensack, J., concurring).
See Sections X1.C.2.-5., below.

Copy and Iranscription fees may be charged.

a. Copy fees are limited to the “actual, necessary and direct cost” of reproduction unless a fee
is otherwise specifically established or authorized to be established by law. Wis. Stat.
§ 19.35(3)(a).

b. “Reproduction” means the act, condition, or process of producing a counterpart, image, or
copy. Reproduction is a rote, ministerial task that does not alter a record or change the
content of the record. It instead involves only copying the record—for example, by printing
out a record that is stored electronically or making a photocopy of a paper record.
Milwaukee Journal Sentinel, 2012 WI 65, § 31, 341 Wis. 2d 607, § 31, 815 N.W.2d 367,
% 31 (Abrahamson, C.I., lead opinion).

¢.  DODPs policy is that photocopy fees should be around $.15 cents per page, and that anything
in excess of $.25 cents may be suspect.

d. Costs of a computer run may be imposed on a requester as a copying fee. Wis. Stat.
§ 19.35(1)(e) and (3)a); 72 Op. A’y Gen. 68, 70 (1983). An authority may charge a
requester for any computer programming expenses required to respond to a request.
WIREdata IT, 2008 W1 69, § 107, 310 Wis. 2d 397, 7 107, 751 N.W.2d 736, ¥ 107.

e. Transcription fees maybe charged, but are limited to the “actual, necessary and ditect cost”
of transcription, unless a fee is otherwise specifically established or authorized to be
established by law. Wis, Stat. § 19.35(3)(a).

Photography and photographic reproduction fees may be charged if the authority provides a
photograph of a record, the form of which does not permit copying, but are limited to the
“actual, necessary and direct” costs, Wis. Stat. § 19.353)(b).

Location cosfs. Costs associated with locating records may be charged it they total $50.00 or
more, “Locating” a record means to find it by searching, examining, or experimenting.
Subsequent review and redaction of the record are separate processes, notincluded in
location of the record, for which a requester may not be charged. Milwaukee Journal
Sentinel, 2012 W1 65, 29, 341 Wis. 2d 607, 129, 815 N.W.2d 367, 29 (Abrahamson, C.J,,
lead opinion). Only actual, necessary, and direct focation costs are permitted. Wis. Stat.
§ 19.35(3)(c).

Mailing and shipping fees may be charged, but are limited to the “actual, necessary and direct
cost” of mailing or shipping. Wis. Stat, § 19.35(3)(d).
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6.

10.

11,

12,

b

An authority may not charge a requester for the costs of deleting, or “redacting,
nondisclosable information included in responsive records. Milwaukee Journal Sentinel,
2012 W1 65, 1 1 & n4, 6, 58, 341 Wis. 2d 607, 11 1 & n.4, 6, 58, 815 N.W.2d 367,
99 1 & n.4, 6, 58 (Abrahamson, C.J., lead opinion); Id., | 76 (Roggensack, J., concurring).

If a record is produced or collected by a person who is not an authority pursuant to a confract
with the authority, 7.e., a contractor, the fees for obtaining a copy of the record may not exceed
the actual, necessary, and direct cost of reproduction or transcription of the record by the person
who makes the reproduction or transcription, unless another fee is established or authorized by
law. Wis. Stat. § 19.35(3)(g).

An authority may require prepayment of any fees if the total amount exceeds $5.00. Wis. Stat.
§ 19.35(3)(f). The authority may refuse to make copies until payment is received.
Hill, 196 Wis. 2d at 429-30, 538 N.W.2d at 613. Except for prisoners, the statute does not
authorize a requirement for prepayment based on the requester’s failure to pay fees for a prior
request.

An authority has discretion to provide requested records for free or at a reduced charge.
Wis. Stat. § 19.35(3)(e).

An authority may not make a profit on ifs response to a public records request. WIREdata II,
2008 WI 69, 94 103, 107,310 Wis. 2d 397, 9y 103, 107, 751 N.W.2d 736, i 103, 107.

Generally, the rate for an actual, necessary, and direct charge for staff time should be based on
the pay rate of the lowest paid employee capable of performing the task.

Specific statutes may establish express exceptions to the general fee provisions of Wis. Stat.
§ 19.35(3). Examples include Wis. Stat. '§ 814.61(10)(a} (court records), Wis. Stat. § 59.43(2)(b)
(land records recorded by registers of deeds), and Wis. Stat. § 6.36(6) (authorizing fees for
copies of the official statewide voter registration list).

XIi1. Right to Challenge Accuracy of a Record.

A.

An individual authorized to inspect a record under Wis. Stat. § 19.35(1)(a) or (am), or a person

authorized by that individual, may challenge the accuracy of a record containing personally

identifiable information pertaining to that individual. Wis. Stat. § 19.365(1).

Exceptions. This right does not apply if the record has been transferred to an archival repository, or

if the record pertains to an individual and a specific state statute or federal law governs challenges to

L.

the accuracy of that record. Wis. Stat. § 19.365(2).
The challenger must notiy the authority, in writing, of the challenge. Wis, Stat, § 19.365(1).

The authority then may:

Concur and correct the information; or

2. Deny the challenge, notify the challenger of the denial, and allow the challenger to file a concise

statement of reasons for the individual’s disagreement with the disputed portions of the record.
A state authority must also notify the challenger of the reasons for the denial. See Wis. Stat.
§ 19.365(1)(a) and (b).
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XII. Enforcement and Penalties.

A. Mandamus. The public records law encourages assertion of the right to access.

1.

If an authority withholds a record or part of a record, or delays granting access to a record or part
of a record afier a written request for disclosure is made, the requester may:

a. Bring an action for mandamus asking a court to order release of the record; or

b. Submit a written request to the district attorney of the county where the record is located or
to the Attorney General requesting that an action for mandamus be brought asking the court
to order release of the record to the requester.

Wis. Stat. § 19.37(1).
Mandamus procedures are set forth in Chapters 781 and 783 of the Wisconsin Statutes,

Mandamus is the exclusive remedy provided by the Legislature to enforce the public records law
and obtain the remedies specified in Wis. Stat. § 19.37. Stanley, 2012 W1 App 42, 1] 60-64,
340 Wis. 2d 663, §] 60-64, 814 N.W.2d 867, §f 60-64 (cannot be enforced by supervisory
writ) (petition for review filed April 14, 2012); Capiial Times Co. v. Doyle, 2011 WI App 137,
1 4-6, 337 Wis. 2d 544, ¥ 4-6, 807 N.W.2d 666, § 4-6; State v. Zien, 2008 WI App 153,
1934-35, 314 Wis. 2d 340, 19 34-35, 761 N'W.2d 15, §Y 34-35.

A request must be made in writing before a mandamus action to enforce the request is
commenced. Wis, Stat. § 19.35(1)(h).

In a mandamus action, the court must decide whether the records custodian gave sufficiently
specific reasons for denying an otherwise proper public records request. If the records
custodian’s reasons for denying the request were sufficiently specific, the court must decide
whether the records custodian’s reasons are based on a statutory or judicial exception or are
sufficient to outweigh the sfrong public policy favoring disclosure. Ordinarily the court
examines the record to which access is requested in camera. Youmans, 28 Wis. 2d at 682-83,
137 N.W.2d at 475; George, 169 Wis, 2d at 578, 582-83, 485 N.W.2d at 462, 464,

a. To obtain a writ of mandamus, the requester must establish four things. Warron,
2008 W174, 98,311 Wis. 2d 52, 18, 751 N.W.2d 369, § 8.

i.  The requester has a clear right to the records sought.
ii. The authority has a plain legal duty to disclose the records.
iii. Substantial damage would result if the petition for mandamus was denied.
iv. The requester has no other adequate remedy at law.
b. A records custodian who has denied access to requested records defeats the issuance of a
writ of mandamus compelling their production by establishing, for example, that the

requester does not have a clear right to the records. Watfon, 2008 WI 74, 18n.9,
311 Wis. 2d 52,18 n.9, 751 N.W.2d 369, 4 §, n.0.
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6. The court may allow the parties or their attorneys limited access to the requested record for the
purpose of presenting their mandamus cases, under such protective orders or other restrictions as
the court deems appropriate. Wis. Stat. § 19.37(1)a); Appleton Post-Crescent v. Janssen,
149 Wis. 2d 294, 268-305, 441 N.W.2d 255, 256-39 (Ct. App. 1989) (allowing limited attorney
access only for purposes of case preparation).

7. Statutes of limitation.

a.

Except for committed and incarcerated persons, an action for mandamus arising under the
public records law must be commenced with three years after the cause of action accrues.
Wis. Stat. § 893.90(2).

A committed or incarcerated person must bring an action for mandamus challenging denial
of a request for access to a record within ninety days after the request is denied by the
authority. Wis. Stat. § 19.37(Im). The ninety-day time period excludes Saturdays, Sundays,
and legal holidays. See Wis. Stat. § 19.345.

B. Penalties available on mandamus.

1. Attorneys’ fees, damages of not less than $100.00, and other actual costs shall be awarded to a
requester who prevails in whole or in substantial part in a mandamus action concerning access to
arecord under Wis. Stat. § 19.35{1)(a). Wis. Stat. § 19.37(2)(a).

a.

The purpose of Wis. Stat. § 19.37(2) is to encourage voluntary compliance, so a judgment or
order favorable in whole or in part in a mandamus action is not a necessary condition
precedent to finding that a party prevailed against an authority under Wis. Stat. § 19.37(2).
Eau Claire Press Co,, 176 Wis. 2d at 159-60, 499 N.W.2d at 920.

Caution: Damages may be awarded if the prevailing requester is a commitfed or
incarcerated person, but that requester is not entitled to any minimum amount of damages.
Wis. Stat. § 19.37(2)(a).

Caution: For an attorney fee award to be made, there must be an attorney-client
relationship. Young, 165 Wis. 2d at 294-97, 477 N.W. 2d at 347-48 (no atiorney fees for
pro se litigant).

Caution: Costs and fees are only available to a party that has filed, or has requested a
district attormney or DOIJ to file, an original mandamus action. Stanley, 2012 WI App 42,
11 60-64, 340 Wis. 2d 663, 7 60-64, 814 N.W.2d 867, §f 60-64 (petition for review filed
April 14, 2012),

To establish that he or she has “prevailed,” the requester must show that the prosecution of
the mandamus action could “reasonably be regarded as necessary to obtain the information”
and that a “causal nexus” exists between the legal action and the records custodian’s
disclosure of the requested information. FEau Claire Press Co., 176 Wis. 2d at 160,
499 N.W.2d at 920.

Cases discussing recovery of attorney fees where plaintiff “substantially prevails” and
recovering fees and costs after the case is dismissed for being moot: Racine Educ. Ass’n
v. Bd. of Educ. for Racine Unified Sch. Dist., 129 Wis, 2d 319, 326-30, 385 N.W.2d 510,
512-14 (Ct. App. 1986); Racine Educ. Ass’nv. Bd. of Educ. for Racine Unified Sch. Dist.,
145 Wis. 2d 518, 522-25, 427 N.'W.2d 414, 416-17 (Ct. App. 1988); Eau Claire Press
Co., 176 Wis. 2d at 159-60, 499 N.W.2d at 920,
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g Actual damages shall be awarded to a requester who files a mandamus action under
Wis. Stat. § 19.35(1)(am), relating to access to a record containing personally identifiable
information, if the court finds that the authority acted in a willful or intentional manner,
Wis. Stat. § 19.37(2)(b). There are no automatic damages in this type of mandamus case
nor is there statutory authority for the court to award attorney fees and costs.

2. Punitive damages may be awarded to a requester if the court finds that an authority or legal
custodian arbitrarily or capriciously denied or delayed response to a request or charged excess
fees. Wis. Stat. § 19.37(3). However, a requester cannot obtain punitive damages unless it
timely files a mandamus action and actual damages are ordered. Capital Times Co.,
2011 WI App 137,96, 11, 337 Wis. 2d 544, 99 6, 11, 807 N.W.2d 666, |7 6, 11.

3, A civil forfeiture of not more than $1,000.00 may be imposed against an authority or legal
custodian who arbitrarily or capriciously denies or delays response to a request or chaiges
excessive fees. Wis. Stat. § 19.37(4).

C. Related criminal offenses. In addition to the mandamus relief provided by the public records law,
criminal penalties are available for:

1. Destruction, damage, removal, or concealment of public records with intent to injure or defraud.
Wis. Stat. § 946.72.

2. Alteration or falsification of public records. Wis. Stat. § 943.38.
D. Miscellaneous enforcement issues.

1. A requester cannot seek relief under the public records law for alleged violations of record
retention statutes when the non-retention or destruction predates submission of the
public records request. Cf Wis. Stat. § 19.35(5). Gehl, 2007 W1 App 238, 7 13-15,
306 Wis. 2d 247, 4 13-15, 742 N.W.2d 530, 9 13-15.

2. An authority may not avoid liability under the public records law by contracting with an
independent contractor for the collection, maintenance, and custody of its records, and by
then directing any requester of those records to the independent contractor. WIREdafa I,
2008 W1 69, 9 89, 310 Wis. 2d 397, 189, 751 N.W.2d 736, 1 89.

3. TIfrequested records are released before a mandamus action is filed, the plaintiff has no viable
claim for mandamus and therefore no right to seek the other remedies provided in Wis. Stat.
§ 19.37. Capital Times Co., 2011 W1 App 137, 9§ 12-15, 337 Wis. 2d 544, qY 12-15,
807 N.W.2d 666, 1 12-15.

4, A small claims action is not the proper way to secure production of public records, and one
attempt to do so was found to be frivolous. Kmuth v. Town of Cedarburg, 2010 WI App 33,
323 Wis, 2d 824, 781 N.W.2d 551, 2010 WL 174141 (January 20, 2010} (unpublished). '

"Unpublished opinions issued on or after July 1, 2009, by the Wisconsin Court of Appeals may be cited for
their persuasive value. See Wis. Stat. § 809.23(3).
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WISCONSIN DEPARTMENT OF JUSTICE
PUBLIC RECORDS NOTICE

The Wisconsin Department of Justice provides legal services, criminal investigative assistance, crime victim sexvices,
and other law enforcement services to state and local government, and in certain matters, directly to state citizens.
Within the Department, the Office of Crime Victim Services and the Divisions of Legal Services, Law Enforcement
Services, Criminal Investigation, and Management Services are responsible for administering agency programs and
services. Several posifions within the Department constitute state public offices for purposes of the Wisconsin public
records laws, including the positions of Attorney General, Deputy Attorney General, the Dw:smn Administrators, and
the Director of the Office of Crime Victim Services.

The Department has designated a Custodian of Public Records for the Department and Deputy Custodians for each
Division in order to meet its obligations under State public records laws, Members of the public may obtain access to
the Department’s public records, or obtain copies of these records, by making s request to the Department’s
Custodian of Public Records during the Department’s office hours of Monday through Friday, 8:00 a.m. to 4:30 p.m.
Such requests should be made to:

Mr. Kevin C. Potter
Office of the Attorney General
Wisconsin Department of Justice
17 West Main Street
P.O. Box 7857
Madison, WI 53707-7857

The Department may bill requestors $0.15 per photocopied page provided. The Department may bill $0.14 per page
for content scanned and provided on a CD or DVD. If pre-existing files need only be copied onto CDs er DVDs,
$1.00 per CD or DVD may be charged. If confent must be converted from one electronic format to another, $1.00 per
CP or DYD may be charged plus staff time and other actnal costs {o the Department. The actual cost of postage,
courier, or delivery services may be charged. There will be an additional charge for criminal history searches, and for
specialized documents and photographs. The cost of locating responsive records may be charged if it exceeds $50.00
and will be caleulated as hourly pay rate (including fringe benefits) of person locating records multiplied by actual
time expended to locate records, plus other actual costs. Requests which exceed a total cost of $5.00 may require
prepayment. Requesters appearing in person may be asked to make their own copies, or the Department may make
copies for requesters at its discretion. All requests will be processed as soon as practicable and without delay.

Below you will find a brief description of the services provided by each Division of the Department.

Division of Legal Services
This Division is responsible for providing legal advice and counsel to state and local agencies as well as to citizens in

certain matters. The Division is comprised of seven units specializing in different practice areas including Criminal
Appeals; Civil Litigation; State Programs, Administration, and Revenue (SPAR); Environmental Protection;
Medicaid Fraud Control; Criminal Litigation and Public Integrity; and Consumer Protection and Antitrost.

Division of Criminal Investigation
This Division is responsible for investigating, either independently or in conjunction with local law enforcement

agencies, certain criminal cases which are of statewide influence and importance. The Division is organized into the
Field Operations Bureau, Eastern Region; Field Operations Bureau, Western Region; Special Operations Bureau; and
Support Services. )

Division of Law Enforcement Services

This Division provides technical and scientific assistance to local law enforcement agencies and establishes fraining
standards for law enforcement officers. The Division is comprised of the Crime Information Bureau, the Training and
Standards Bureau, and the State Crime Laboratories.

Division of Management Services
This Division provides basic staff support services to the other Divisions within the Department in the areas of budget
preparation, fiscal control, personnel management, payroll, training, facilities, and information technology.

Office of Crime Victims Services

The Office of Crime Victims Services provides assistance to crime victims and witnesses. It operates the crime victim
compensation program, provides funding to counties for services to. victims and witnesses, and administers federal
funding for local victim service providers.

J.B. Van Hollen, Attorney General (Revised July 2012)
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(3) (e) and except as provided under sub. (7). This section does
not apply to pupil records under s. 118.125.

(7) Notwithstanding any minimum period of time for reten-
tion set under s. 16.61 (3) (e), any taped recording of a meeting,
as defined in s. 19.82 (2), by any governmental body, as defined
under s. 19.82 (1), of a city, village, town or school district may
be destroyed no sooner than 90 days after the minutes have been
approved and published if the purpose of the recording was to
make minutes of the meeting.

(8) Any metropolitan sewerage commission created under ss.
200.21 t0 200.65 may provide for the destruction of obsolete com-
mission records. No record of the metropolitan sewerage district
may be destroyed except by action of the commission specifically
authorizing the destruction of that record. Prior to any destruction
of records under this subsection, the commission shall give at least
60 days’ prior notice of the proposed destruction to the state his-
torical society, which may preserve records it determines to be of
historical interest. Upon the application of the commission, the
state historical society may waive this notice. Except as provided
under sub. (7), the commission may only destroy a record under
this subsection after 7 years elapse from the date of the record’s
creation, unless a shorter period is fixed by the public records
board under s. 16.61 (3) (e).

History: 1971 ¢. 215; 1975 ¢. 41 5. 52; 1977 ¢. 202; 1979 ¢. 35, 221; 1981 c. 191,
282,335; 1981 ¢. 350s. 13; 1981 ¢, 391; 1983 a, 532; 1985 a, 180 ss. 22, 30m; 1985
a.225; 1985 a. 332 5. 251 (1); Sup. Ct. Order, 136 Wis. 2d xi (1987); 1987 a. 147 ss.
20,25: 1989 a. 248; 1991 a. 39, 185, 316; 1993 a. 27, 60, 172; 1995 a. 27, 201; 1999
a. 150 5. 672.

Sub. (1) provides that a police chicf, as an officer of a municipality, is the legal cus-
todian of all records of that officer’s department. Town of LaGrange v. Auchinleck,
216 Wis. 2d 84, 573 N.W.2d 232 (Ct. App. 1997), 96-3313.

This section relates to records retention and is not a part of the public records law.
An agency’s alleged failure to keep sought—after records may not be attacked under
the public records law. Gehl v. Connors, 2007 W1 App 238, 306 Wis. 2d 247, 742
N.W.2d 530, 06-2455.

Under sub. (1), district attorneys must indefinitely preserve papers of a documen-
tary nature evidencing activities of prosecutor’s office. G8 Atty, Gen. 17.

A county with a population under 500,000 may by ordinance under s. 19.21 (6),
[now s. 19.21 (5)] provide for the destruction of obsolete case records maintained by
the county social services agency under s, 48.59 (1). 70 Atly. Gen. 196,

A VTAE (technical college) district is a “school district” under s, 19.21 (7) [now
5.19.21 (6)]. 71 Atty. Gen. 9.

19.22 Proceedings to compel the delivery of official
property. (1) Ifany public officer refuses or neglects to deliver
to his or her successor any official properly or things as required
in s. 19.21, or if the property or things shall come to the hands of
any other person who refuses or neglects, on demand, to deliver
them to the successor in the office, the successor may make com-
plaint to any circuit judge for the county where the person refusing
or neglecting resides. If the judge is satisfied by the oath of the
complainant and other testimony as may be offered that the prop-
crty or things are withheld, the judge shall grant an order directing
the person so refusing to show cause, within some short and rea-
sonable time, why the person should not be compelled to deliver
the property or things.

(2) At the time appointed, or at any other time to which the
matter may be adjourned, upon due proof of service of the order
issued under sub. (1), if the person complained against makes affi-
davit before the judge that the person has delivered to the person’s
successor all of the official property and things in the person’s cus-
tody or possession pertaining to the office, within the person’s
knowledge, the person complained against shall be discharged
and all further proceedings in the matter before the judge shall
cease.

(3) If the person complained against does not make such affi-
davit the matter shall proceed as follows:

(a) The judge shall inquire further into the matters set forth in
the complaint, and if it appears that any such property or things are
withheld by the person complained against the judge shall by war-
rant commit the person complained against to the county jail, there
to remain until the delivery of such property and things to the com-
plainant or until the person complained against be otherwise dis-
charged according to law.
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(b) If required by the complainant the judge shall also issue a
warrant, directed to the sheriff or any constable of the county,
commanding the sheriff or constable in the daytime to search such
places as shall be designated in such warrant for such official
property and things as were in the custody of the officer whose
term of office expired or whose office became vacant, or of which
the officer was the legal custodian, and seize and bring them
before the judge issuing such warrant,

(c) When any such property or things are brought before the
judge by virtue of such warrant, the judge shall inquire whether
the same pertain to such office, and if it thereupon appears that the
property or things pertain thereto the judge shall order the delivery
of the properly or things to the complainant.

History: 1977 c. 449; 1991 a. 316; 1993 a. 213.

19.23 Transfer of records or materials to historical
society. (1) Any public records, in any state office, that are not
required for current use may, in the discretion of the public records
board, be transferred into the custody of the historical society, as
provided in s. 16.61.

(2) The proper officer of any counly, city, village, town,
school district or other local governmental unit, may under s,
44.09 (1) offer title and transfer custody to the historical society
of any records deemed by the society to be of permanent historical
importance.

(3) The proper officer of any court may, on order of the judge
of that court, transfer to the historical society title to such court
records as have been photographed or microphotographed or
which have been on file for at least 75 years, and which are
deemed by the society to be of permanent historical value.

(4) Any other articles or materials which are of historic value
and are not required for current use may, in the discretion of the
department or agency where such articles or materials are located,
be transferred into the custody of the historical society as trustee
for the state, and shall thereupon become part of the permanent
collections of said society.

History: 1975 c. 41 5. 52; 1981 ¢. 350 s. 13; 1985 a. 180 5. 30m; 1987 a. 147 s.
25; 1991 a. 226; 1995 a, 27.

19.24 Refusal to deliver money, etc., to successor. Any
public officer whatever, in this state, who shall, at the expiration
of the officer’s term of office, refuse or willfully neglect to deliver,
on demand, to the officer’s successor in office, after such succes-
sor shall have been duly qualified and be entitled to said office
according to law, all moneys, records, books, papers or other prop-
erty belonging to the office and in the officer’s hands or under the
officer’s control by virtue thereof, shall be imprisoned not more
than 6 months or fined not more than $100.
History: 1991 a. 316.

19.25 State officers may require searches, etc., with-
out fees. The secretary of state, treasurer and attorney general,
respectively, are authorized torequire searches in the respective
offices of each other and in the offices of the clerk of the supreme
court, of the court of appeals, of the circuit courts, of the registers
of deeds for any papers, records or documents necessary to the dis-
charge of the duties of their respective offices, and to require cop-
ies thereof and extracts therefrom without the payment of any fee
or charge whatever.
History: 1977 c. 187, 449.

19.31 Declaration of policy. In recognition of the fact that
a representative government is dependent upon an informed elec-
torate, it is declared to be the public policy of this state that all per-
sons are cntitled to the greatest possible information regarding the
affairs of government and the official acts of those officers and
employees who represent them. Further, providing persons with
such information is declared to be an essential function of a repre-
sentative government and an integral part of the routine duties of
officers and employees whose responsibility it is to provide such
information. To that end, ss. 19.32 to 19.37 shall be construed in
every instance with a presumption of complete public access, con-
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sistent with the conduct of governmental business. The denial of
public access generally is contrary to the public interest, and only
in an exceptional case may access be denied.

History: 1981 c. 335, 391.

An agency cannot promulgate an administrative rule that creates an exception to
the open records law. Chavala v. Bubolz, 204 Wis. 2d 82, 552 N.W.2d 892 (Ct. App.
1996), 95-3120.

Although the requester referred to the federal freedom information act, a letter that
clearly described open records and had all the earmarkings of an open records request
was in fact an open records request and triggered, at minimum, a duty to respond.
ECO, Inc. v. City of Elkhorn, 2002 WI App 302, 259 Wis, 2d 276, 655 N.W.2d 510,
02-0216.

The public records law addresses the duty to disclose records; it does not address
the duly to retain records. An agency’s alleged failure to keep sought-after records
may not be attacked under the public records law. Section 19.21 relates to records
retention and is not a part of the public records law. Gehl v. Connors, 2007 WI App
238, 306 Wis. 2d 247, 742 N.W.2d 530, 06-2455.

The Wisconsin public records law. 67 MLR 65 (1983).

Municipal responsibility under the Wisconsin revised public rccords law. Mal-
oney. WBB Jan, 1983,

The public records law and the Wisconsin depariment of revenue. Boykoff. WBB
Dec, 1983,

The Wis. open records act: an update on issucs. Trubek and Foley, WBB Aug,
86.

Toward a More Open and Accountable Government: A Call For Optimal Disclo-
sure Under the Wisconsin Open Records Law. Roang. 1994 WLR 719.

Wisconsin’s Public—Records Law: Preserving the Presumption of Complete Public
Access in the Age of Electronic Records, Holcomb & Isaac. 2008 WLR 515.

Getting the Best of Both Worlds: Open Government and Economic Development.
Westerberg. Wis. Law. Fcb. 2009.

19.32 Definitions. Asused in ss. 19.33 to 19.39:

(1) “Authority” means any of the following having custody of
a record: a state or local office, elected official, agency, board,
commission, committee, council, department or public body cor-
porate and politic created by constitution, law, ordinance, rule or
order; a governmental or quasi—governmental corporation except
for the Bradley center sports and entertainment corporation; a
local exposition district under subch. II of ch. 229; a Jong—term
care district under s. 46.2895; any court of law; the assembly or
senate; a nonprofit corporation which receives more than 50% of
its funds from a county or a municipality, as defined in s. 59.001
(3), and which provides services related to public health or safety
to the county or municipality; or a formally constituted subunit of
any of the foregoing.

(1b) “Committed person” means a person who is commitied
under ch. 51, 971, 975 or 980 and who is placed in an inpatient
treatment facility, during the period that the person’s placement in
the inpatient treaiment facility continues.

(1bg) “Employee™ means any individual who is employed by
an authority, other than an individual holding local public office
or a state public office, or any individual who is employed by an
employer other than an authority.

(1c¢) “Incarcerated person” means a person who is incarcer-
ated in a penal facility or who 1s placed on probation and given
confinement under s. 973.09 (4) as a condition of placement, dur-
ing the period of confinement for which the person has been sen-
tenced.

(1d) “Inpatient treatment facility” means any of the follow-
ing:

(a) A mental health institute, as defined in s. 51.01 (12).

(c) A facility or unit for the institutional care of sexually vio-
lent persons specified under s. 980.065.

(d) The Milwaukee County mental health complex established
under s. 51.08.

(1de) “Local governmental unit” has the meaning given in s,
19.42 (7u).

(1dm) “Local public office” has the meaning given in 5.19.42
(7w), and also includes any appointive office or position of a local
governmental unit in which an individual serves as the head of a
department, agency, or division of the local governmental unit,
but does not include any office or position filled by a municipal
employee, as defined ins. 111.70 (1) (i).
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(1e) “Penal facility” means a state prison under s. 302.01,
county jail, county house of correction or other state, county or
municipal correctional or detention facility.

(1m) “Person authorized by the individual” means the parent,
guardian, as defined in s. 48.02 (8), or legal custodian, as defined
ins, 48.02 (11), of a child, as defined in s. 48.02 (2), the guardian
of an individual adjudicated incompetent in this state, the personal
representative or spouse of an individual who is deceased, or any
person authorized, in writing, by the individual to exercise the
rights granted under this section.

(1r) “Personally identifiable information” has the meaning
specified in s, 19.62 (5).

(2) “Record” means any material on which written, drawn,
printed, spoken, visual or electromagnetic information is recorded
or preserved, regardless of physical form or characteristics, which
has been created or is being kept by an authority, “Record”
includes, but is not limited to, handwritten, typed or printed pages,
maps, charts, photographs, films, recordings, tapes (including
computer tapes), computer printouts and optical disks. “Record”
does not include drafts, notes, preliminary computations and like
materials prepared for the originator’s personal use or prepared by
the originator in the name of a person for whom the originator is
working; materials which are purely the personal property of the
custodian and have no relation to his or her office; materials to
which access is limited by copyright, patent or bequest; and pub-
lished materials in the possession of an authority other than a pub-
lic library which are available for sale, or which are available for
inspection at a public library.

(2g) “Record subject” means an individual about whom per-
sonally identifiable information is contained in a record.

(3) “Requester” means any person who requests inspection or
copies of a record, except a committed or incarcerated person,
unless the person requests inspection or copies of a record that
contains specific references to that person or his or her minor chil-
dren for whom he or she has not been denied physical placement
under ch. 767, and the record is otherwise accessible to the person
by law.

(4) “State public office” has the meaning given in s. 19.42
(13), but does not include a position identified in s. 20.923 (6) (f)
to (gm).

History: 1981 c. 335; 1985 a. 26, 29, 332; 1987 a. 305; 1991 a. 39, 1991 a. 269
8s. 26pd, 33b; 1993 a. 215, 263, 491; 1995 a. 158; 1997 a. 79, 94; 1999 a. 9; 2001 a,
16; 2003 a. 47; 2005 a, 387; 2007 a. 20.

NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
explanatory notes,

A study commissioncd by the corporation counsel and used in various ways was
not a “draft” under sub. (2), although it was not in final form. A document prepared
other than for the originator’s personal use, although in preliminary form or marked
“draft,” is a record. Fox v, Bock, 149 Wis. 2d 403, 438 N.W.2d 589 (1989).

A settlement agrecment containing a pledge of confidentiality and kept in the pos-
scssion of a school district’s altorney was a public record subject to public access.
Journal/Sentinel v. Shorewood School Bd. 186 Wis. 2d 443, 521 N.W.2d 165 (Ct.
App. 1994).

Individuals confined as sexually violent persons under ch. 980 are not “incarcer-
ated” under sub. (1¢). Klein v. Wisconsin Resource Center, 218 Wis. 2d 487, 582
N.W.2d 44 (Ct. App. 1998), 97-0679.

A nonprofit corporation that receives 50% of its funds from a municipality or
county is an authority under sub. (1) regardless of the source from which the munici-
pality or county obtained those funds. Cavey v, Walrath, 229 Wis. 2d 103, 598
N.W.2d 240 (Ct, App. 1999), 98-0072.

A person aggrieved by a request made under the open records law has standing to
raise a challenge that the requested materials are not records because they fall within
the exception for copyrighted material under sub. (2). Under the facts of this case,
the language of sub. (2), when viewed in light of the fair use exception to copyright
infringement, applicd so that the disputed materials were records within the statutory
definition. Zellner v. Cedarburg School District, 2007 WI 53, 300 Wis. 2d 290, 731
N.W.2d 240, 06-1143.

“Record” in sub. (2) and s. 19.35 (5) does not include identical copies of otherwise
available records. A copy that is not different in some meaningful way from an origi-
nal, regardless of the form of the original, is an identical copy. If a copy differs in
some significant way for purposes of responding to an open records request, then it
is not truly an identical copy, but instead a different record. Stone v. Board of Regents
of the University of Wisconsin, 2007 WI App 223, 305 Wis, 2d 679,741 N.W.2d 774,
06-2537.

A municipality’s independent contractor assessor was not an authority under sub.
(1) and was not a proper recipient of an open records request. In this case, only the
municipalitics themsclves were the “authorities” for purposes of the open records
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law. Accordingly, only the municipalities were proper recipients of the relevant open
records requests, WIREdata, Inc. v. Village of Sussex, 2008 WI 69, 310 Wis, 2d 397,
751 N.W.2d 736, 05-1473.

A corporation is quasi—governmental if, bascd on the totality of circumstances, it
resembles a governmental corporation in function, effect, or status, requiring a case—
by—casc analysis. Here, a primary consideration was that the body was funded exclu-
sively by public tax dollars or interest thereon, Addilionally, its office was located
in the municipal building, it was listed on the city Web site, the city provided it with
clerical support and office supplics, all its asscts revert to the city if it ceases to exist,
its books arc open for city inspection, the mayor and another city official are directors,
and it had no clients other than the city. State v. Beaver Dam Arca Development Cor-
poration, 2008 W1 90, 312 Wis. 2d 84, 752 N.W.2d 295, 06-0662.

In determining whether a document is a record under sub. (2), the focus is on the
content of the document. To be a record, the content of the document must have a
connection to 2 government function. In this case, the contents of teachers” personal
e—mails had no connection to a government function and thercfore are not records
under sub. (2). The contents of personal c-mails could, however, be records under
the public records law under certain circumstances. Schill v. Wisconsin Rapids
School District, 2010 W1 86, 327 Wis. 2d 572, 786 N.W.2d 177, 08-0967.

“Records™ must have some relation to the functions of the agency. 72 Atty. Gen.
99,

The treatment of drafis under the public records law is discussed. 77 Atty. Gen.

-100.

Applying Open Records Policy to Wisconsin District Attorneys: Can Charging

Guidelines Promote Public Awarencss? Mayer. 1996 WLR 295,

19.33 Legal custodians. (1) An elected official is the legal
custodian of his or her records and the records of his or her office,
but the official may designate an employee of his or her staff to act
as the legal custodian.

(2) The chairperson of a committee of elected officials, or the
designee of the chairperson, is the legal custodian of the records
of the committee.

(3) The cochairpersons of a joint committee of elected offi-
cials, or the designee of the cochairpersons, are the legal custo-
dians of the records of the joint committee.

(4) Every authority not specified in subs. (1) to (3) shall desig-
nate in writing one or more positions occupied by an officer or
employee of the authority or the unit of government of which it is
a part as a legal custodian to fulfill its duties under this subchapter.
In the absence of a designation the authority’s highest ranking
officer and the chief administrative officer, if any, are the legal
custodians for the authority. The legal custodian shall be vested
by the authority with full legal power to render decisions and carry
out the duties of the authority under this subchapter. Each author-
ity shall provide the name of the legal custodian and a description
of the nature of his or her duties under this subchapter to all
employees of the authority entrusted with records subject to the
legal custodian’s supervision.

(5) Notwithstanding sub. (4), if an authority specified in sub.
(4) or the members of such an authority are appointed by another
authority, the appointing authority may designate a legal custo-
dian for records of the authority or members of the authority
appointed by the appointing authority, except that if such an
authority is attached for administrative purposes to another
authority, the authority performing administrative duties shall
designate the legal custodian for the authority for whom adminis-
trative duties are performed.

(6) The legal custodian of records maintained in a publicly
owned or leased building or the authority appointing the legal cus-
todian shall designate one or more deputies to act as legal custo-
dian of such records in his or her absence or as otherwise required
to respond to requests as provided in s. 19.35 (4). This subsection
does not apply to members of the legislature or to members of any
local governmental body.

(7) The designation of a legal custodian does not affect the
powers and duties of an authority under this subchapter.

(8) No elected official of a legislative body has a duty 1o act
as or designate a legal custodian under sub. (4) for the records of
any committec of the body unless the official is the highest rank-
ing officer or chief administrative officer of the committee or is
designated the legal custodian of the committee’s records by rule
or by law.

History: 1981 c. 335.

The right to privacy law, s. 895.50, [now s. 995.50] docs not affect the duties of a
custodian of public records under s. 19.21, 1977 stats, 68 Ally, Gen. 68.
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19.34 Procedural information. (1) Each authority shall
adopt, prominently display and make available for inspection and
copying at its offices, for the guidance of the public, a notice con-
taining a description of its organization and the established times
and places at which, the legal custodian under s. 19.33 from
whom, and the methods whereby, the public may obtain informa-
tion and access to records in ifs custody, make requests for records,
or obtain copies of records, and the costs thereof. The notice shall
also separately identify each position of the authority that consti-
tutes a local public office or a state public office. This subsection
does not apply to members of the legislature or to members of any
local governmental body.

(2) (a) Each authority which maintains regular office hours at
the location where records in the custody of the authority are kept
shall permit access to the records of the authority at all times dur-
ing those office hours, unless otherwise specifically authorized by
law.

(b) Each authority which does not maintain regular office
hours at the location where records in the custody of the authority
are kept shall:

1. Permit access to its records upon at least 48 hours” written
or oral notice of intent to inspect or copy a record; or

2. Establish a period of at least 2 consecutive hours per week
during which access to the records of the authority is permitted.
In such case, the authority may require 24 hours’ advance writlen
or oral notice of infent to inspect or copy a record.

(¢) An authority imposing a notice requirement under par. (b)
shall include a statement of the requirement in its notice under sub.
(1), if the authority is required to adopt a notice under that subsec-
tion.

(d) Ifarecord of an authority is occasionally taken to a location
other than the location where records of the authority are regularly
kept, and the record may be inspected at the place at which records
of the authority are regularly kept upon one business day’s notice,
the authority or legal custodian of the record need not provide
access to the record at the occasional location.

History: 1981 c. 335; 2003 a. 47.
NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
explanatory notes.

19.345 Time computation. In ss. 19.33 to 19.39, when a
time period is provided for performing an act, whether the period
is expressed in hours or days, the whole of Saturday, Sunday, and
any legal holiday, from midnight to midnight, shall be excluded
in computing the period.

History: 2003 a. 47.
NOTE: 2003 Wis. Act 47, which creates this section, contains extensive
explanatory notes.

19.35 Access to records; fees. (1) RIGHT TO INSPECTION,
(a) Except as otherwise provided by law, any requester has aright
to inspect any record. Substantive common law principles
construing the right to inspect, copy or receive copies of records
shall remain in effect. The exemptions to the requirement of a
governmental body to meet in open session under s. 19.85 are
indicative of public policy, but may be used as grounds for deny-
ing public access to a record only if the authority or legal custodian
under s. 19.33 makes a specific demonstration that there is a need
to restrict public access at the time that the request to inspect or
copy the record is made.

(am) In addition to any right under par. (a), any requester who
is an individual or person authorized by the individual, has a right
to inspect any record containing personally identifiable informa-
tion pertaining to the individual that is maintained by an authority
and to make or receive a copy of any such information. The right
to inspect or copy a record under this paragraph does not apply to
any of the following:

1. Any record containing personally identifiable information
that is collected or maintained in connection with a complaint,
investigation or other circumstances that may lead to an enforce-
ment action, administrative proceeding, arbitration proceeding or
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court proceeding, or any such record that is collected or main-
tained in connection with such an action or proceeding.

2. Any record containing personally identifiable information
that, if disclosed, would do any of the following:

a. Endanger an individual’s life or safety.
b. Identify a confidential informant.

c. Endanger the sccurity, including the security of the popula-
tion or staff, of any state prison under s. 302.01, jail, as defined in
s. 165.85 (2) (bg), juvenile correctional facility, as defined in s.
938.02 (10p), secured residential care center for children and
youth, as defined in s. 938.02 (15g), mental health institute, as
defined in s. 51.01 (12), center for the developmentally disabled,
as defined in s. 51.01 (3), or facility, specified under s. 980.065,
for the institutional care of sexually violent persons.

d. Compromise the rehabilitation of a person in the custody
of the department of corrections or detained in a jail or facility
identified in subd. 2. c.

3. Any record that is part of a records series, as defined in s.
19.62 (7), that is not indexed, arranged or automated in a way that
the record can be retrieved by the authority maintaining the
records series by use of an individual’s name, address or other
identifier.

(b) Except as otherwise provided by law, any requester has a
right to inspect a record and to make or receive a copy of a record.
If a requester appears personally to request a copy of a record that
permits photocopying, the authority having custody of the record
may, at its option, permit the requester to photocopy the record or
provide the requester with a copy substantially as readable as the
original.

(c) Except as otherwise provided by law, any requester has a
right to receive from an authority having custody of a record
which is in the form of a comprehensible audio tape recording a
copy of the tape recording substantially as audible as the original.
The authority may instead provide a transcript of the recording to
the requester if he or she requests.

(d) Except as otherwise provided by law, any requester has a
right to receive from an authority having custody of a record
which is in the form of a video tape recording a copy of the tape
recording substantially as good as the original.

(e) Except as otherwise provided by law, any requester has a
right to receive from an authority having custody of a record
which is not in a readily comprehensible form a copy of the infor-
mation contained in the record assembled and reduced to written
form on paper.

(em) Ifan authority rececives a request to inspect or copy a
record that is in handwritten form or a record that is in the form of
a voice recording which the authority is required to withhold or
from which the authority is required to delete information under
s. 19.36 (8) (b) because the handwriting or the recorded voice
would identify an informant, the authority shall provide to the
requester, upon his or her request, a transcript of the record or the
information contained in the record if the record or information is
otherwise subject to public inspection and copying under this sub-
section,

(f) Notwithstanding par. (b) and except as otherwise provided
by law, any requester has a right to inspect any record not specified
in pars. (c) to (e) the form of which does not permit copying. If
a requester requests permission to photograph the record, the
authority having custody of the record may permit the requester
to photograph the record. If a requester requests that a photograph
of the record be provided, the authority shall provide a good qual-
ity photograph of the record.

(g) Paragraphs (a) to (c), (¢) and (f) do not apply to a record
which has been or will be promptly published with copies offered
for sale or distribution.

(h) A requestunder pars. (a) to (f) is deemed sufficient if it rea-
sonably describes the requested record or the information
requested. However, a request for a record without a reasonable
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limitation as to subject matter or length of time represented by the
record does not constitute a sufficient request. A request may be
made orally, but a request must be in writing before an action to
enforce the request is commenced under s. 19.37.

(i) Except as authorized under this paragraph, no request under
pars. (a) and (b) to (f) may be refused because the person making
the request is unwilling to be identified or to state the purpose of
the request. Except as authorized under this paragraph, no request
under pars. (a) to (f) may be refused because the request is
received by mail, unless prepayment of a fee is required under sub.
(3) (). A requester may be required to show acceptable identifica-
tion whenever the requested record is kept at a private residence
or whenever security reasons or federal law or regulations so
require.

(i) Notwithstanding pars. (a) to (f), a requester shall comply
with any regulations or restrictions upon access to or use of infor-

‘mation which are specifically prescribed by law.

(k) Notwithstanding pars. (a), (am), (b) and (f), a legal custo-
dian may impose rcasonable restrictions on the manner of access
to an original record if the record is irreplaceable or easily dam-
aged.

(L) Except as necessary to comply with pars. (c) to (e) or s.
19.36 (6), this subsection does not require an authority to create
a new record by extracting information from existing records and
compiling the information in a new format. .

(2) Faciuimies. The authority shall provide any person who is
authorized to inspect or copy a record under sub. (1) (a), (am), (b)
or (f) with facilities comparable to those used by its employees to
inspect, copy and abstract the record during established office
hours. An authority is not required by this subsection to purchase
or lease photocopying, duplicating, photographic or other equip-
ment or to provide a separate room for the inspection, copying or
abstracting of records.

(3) Fees. (a) An authority may impose a fee upon the
requester of a copy of a record which may not exceed the actual,
necessary and direct cost of reproduction and transcription of the
record, unless a fee is otherwise specifically established or autho-
rized to be established by law.

(b) Except as otherwise provided by law or as authorized to be
prescribed by law an authority may impose a fee upon the
requester of a copy of a record that does not exceed the actual, nec-
essary and direct cost of photographing and photographic pro-
cessing if the authority provides a photograph of a record, the form
of which does not permit copying.

(c) Except as otherwise provided by law or as authorized to be
prescribed by law, an authority may impose a fee upon a requester
for locating a record, not exceeding the actual, necessary and
direct cost of location, if the cost is $50 or more,

(d) An authority may impose a fee upon a requester for the
actual, necessary and direct cost of mailing or shipping of any
copy or photograph of a record which is mailed or shipped to the
requester. ‘

(¢) An authority may provide copies of a record without charge
or at a reduced charge where the authority determines that waiver
or reduction of the fee is in the public interest.

(f) An authority may require prepayment by a requester of any
fee or fees imposed under this subsection if the total amount
exceeds $5. If the requester is a prisoner, as defined ins. 301.01
(2), or is a person confined in a federal correctional institution
located in this state, and he or she has failed to pay any fee that was
imposed by the authority for a request made previously by that
requester, the authority may require prepayment both of the
amount owed for the previous request and the amount owed for the
current request.

(g) Notwithstanding par. (a), if a record is produced or col-
lected by a person who is nol an authority pursuant to a contract
entered into by that person with an authority, the authorized fees
for obtaining a copy of the record may not exceed the actual, nec-
essary, and direct cost of reproduction or transcription of the
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record incurred by the person who makes the reproduction or tran-
scription, unless a fee is otherwise established or authorized to be
cstablished by law.

(4) TTMEFOR COMPLIANCE AND PROCEDURES. (a) Each author-
ity, upon request for any record, shall, as soon as practicable and
without delay, either fill the request or notify the requester of the
authority’s determination to deny the request in whole or in part
and the reasons therefor.

(b) If a request is made orally, the authority may deny the
request orally unless a demand for a written statement of the rea-
sons denying the request is made by the requester within 5 busi-
ness days of the oral denial. Tf an authority denies a written request
in whole or in parl, the requester shall receive from the authority
a written statement of the reasons for denying the written request.
Every written denial of a request by an authority shall inform the
requester that if the request for the record was made in writing,
then the determination is subject to review by mandamus under s.
19.37 (1) or upon application to the attorney general or a district
attorney.

(c) If an authority receives a request under sub. (1) (a) or (am)
from an individual or person authorized by the individual who
identifies himself or herself and states that the purpose of the
request is to inspect or copy a record containing personally identi-
fiable information pertaining to the individual that is maintained
by the authority, the authority shall deny or grant the request in
accordance with the following procedure:

1. The authority shall first determine if the requester has a
right to inspect or copy the record under sub. (1) (a).

2. If the authority determines that the requester has a right to
inspect or copy the record under sub. (1) (a), the authority shall
grant the request.

3. If the authority determines that the requester does not have
a right to inspect or copy the record under sub. (1) (a), the authority
shall then determine if the requester has a right to inspect or copy
the record under sub. (1) (am) and grant or deny the request
accordingly.

(5) Recorp DESTRUCTION. No authority may destroy any
record at any time after the receipt of a request for inspection or
copying of the record under sub. (1) until after the request is
granted or until at least 60 days after the date that the request is
denied or, if the requester is a committed or incarcerated person,
until at least 90 days after the date that the request is denied. If an
authority receives wrilten notice that an action relating to a record
has been commenced under s. 19.37, the record may not be
destroyed until after the order of the court in relation to such
record is issued and the deadline for appealing that order has
passed, or, if appealed, until after the order of the courl hearing the
appeal is issued. If the court orders the production of any record
and the order is not appealed, the record may not be destroyed until
after the request for inspection or copying is granted.

(6) ELECTED OFFICIAL RESPONSIBILITIES. No elected official is
responsible for the record of any other elected official unless he
or she has possession of the record of that other official.

(7) LOCAL INFORMATION TECHNOLOGY AUTHORITY RESPONSI-
BILITY FOR LAW ENFORCEMENT RECORDS. (a) In this subsection:

1. “Law enforcement agency” has the meaning given s.
165.83 (1) (b).

2. “Law enforcement record” means a record that is created
or received by a law enforcement agency and that relates to an
investigation conducted by a law enforcement agency or a request
for a law enforcement agency to provide law enforcement ser-
vices.

3. “Local information technology authority” means a local
public office or local governmental unit whose primary function
is information storage, information technology processing, or
other information technology usage.

(b) For purposes of requests for access to records under sub.
(1), a local information technology authority that has custody of
a law enforcement record for the primary purpose of information

GENERAL DUTIES OF PUBLIC OFFICIALS

19.35

storage, information technology processing, or other information
technology usage is not the legal custodian of the record. For such
purposes, the legal custodian of a law enforcement record is the
authority for which the record is stored, processed, or otherwise
used.

(c) A local information technology authority that receives a
request under sub. (1) for access to information in a law enforce-
ment record shall deny any portion of the request that relates to
information in a local law enforcement record.

History: 1981 c. 335,391; 1991 a. 39, 1991 a. 269 ss. 34am, 40am; 1993 a. 93;
1995 a. 77, 158; 1997 a. 94, 133; 1999 a, 9; 2001 a. 16; 2005 a. 344; 2009 a. 259, 370.

NOTE: The following annotations relate to public records statutes in effect
prior fo the creation of s. 19.35 by ch. 335, laws of 1981,

A mandamus petition to inspect a county hospital’s statistical, administrative, and
other records not identifiable with individual patients, states a cause of action under
this section. State ex rel. Dalton v. Mundy, 80 Wis. 2d 190, 257 N.W.2d 877 (1977).

Police daily arrcst lists must be open for public inspection. Newspapers, Inc. v.
Breier, 89 Wis. 2d 417, 279 N.W.2d 179 (1979).

This section is a statement of the common law rule that public records are open to
public inspection subject to common law limitations. Scction 59.14 [now 59.20 (3)]
is a legislative declaration granting persons who come under its coverage an absolute
right of inspection subject only to reasonable administrative regulations. State ex rel.
Bilder v. Town of Delavan, 112 Wis. 2d 539, 334 N.W.2d 252 (1983).

A newspaper had the right to intervene to protect its right to examine scaled court
files. )Slale ex rel. Bilder v. Town of Delavan 112 Wis, 2d 539, 334 N.W.2d 252
(1983).

Examination of birth records cannot be denicd simply because the examiner has
a commercial purpose. 58 Atty. Gen. 67.

Consideration of a resolution is a formal action of an administrative or minor gov-
erning body. When taken in a proper closed session, the resolution and result of the
vote must be made available for public inspection absent a specific showing that the
public inferest would be adversely affected. 60 Atty. Gen, 9.

Inspection of public records obtained under official pledges of confidentiality may
be denied ift 1) a clear pledge has been made in order to obtain the information; 2)
the pledge was necessary to obtain the information; and 3) the custodian determines
that the harm fo the public interest resulting from inspection would outweigh the pub-
lic interest in full access to public records. The custodian must permit inspection of
information submitted under an official pledge of confidentiality if the official or
agency had specific statutory authority to require its submission, 60 Atty, Gen. 284.

The right to inspection and copying of public records in decentralized offices is dis-
cussed. 61 Atty. Gen. 12.

Public records subject to inspection and copying by any person would include a
list of students awaiting a particular program in a VTAE (technical college) district
school. 61 Atty. Gen. 297.

The investment board can only deny members of the public from inspecting and
copying portions of the minutes relating to the investment of state funds and docu-
ments pertaining thereto on a case—by—case basis if valid rcasons for denial exist and
are specially stated. 61 Atty. Gen. 361.

Matters and documents in the possession or control of school district officials con-
taining information concerning the salaries, including fringe benefits, paid to individ-
ual teachers arc matters of public record. 63 Atty. Gen. 143,

The department of administration probably had authority under s. 19.21 (1) and
(2), 1973 stats., to provide a private corporation with camera—ready copy of session
laws that is the product of a printout of computer stored public records if the costs are
minimal. The state cannot contract on a continuing basis for the furnishing of this
service. 63 Atty. Gen. 302.

‘The scope of the duty of the governor to allow members of the public to examine
and copy public records in his custody is discussed. 63 Atty. Gen. 400.

The public’s right to inspect land acquisition files of the department of natural
resources is discussed. 63 Atty. Gen. 573.

Financial statements filed in connection with applications for motor vehicle deal-
crs’ and motor vehicle salvage dealers’ licenses are public records, subject to limita-
tions. 66 Atty. Gen, 302,

Sheriff’s radio logs, intradepartmental documents kept by the sheriff, and blood
test records of deceased automobile drivers in the hands of the sheriff are public
records, subject to limitations. 67 Atty. Gen, 12,

Plans and specifications filed under s. 101.12 arc public records and are available
for public inspection. 67 Atty. Gen, 214,

Under s. 19.21 (1), district attorneys must indefinitely preserve papers of a docu-
mentary nature evidencing activitics of prosecutor’s office. 68 Aity, Gen. 17.

The right to examine and copy computer—stored information is discussed. 68 Atty.
Gen. 231.

After the transcript of court proceedings is filed with the clerk of court, any person
may examine or copy the transeript. 68 Atty. Gen, 313,

NOTE: The following annotations relate to s, 19.35.

Although a meeting was properly closed, in order to refuse inspection of records
of the meeting, the custodian was required by sub. (1) (a) to state specific and suffi-
cient public policy reasons why the public’s interest in nondisclosure outweighed the
right of inspection. Oshkosh Northwestemn Co. v. Oshkosh Library Board, 125 Wis,
2d 480,373 N.W.2d 459 (Ct. App. 1985).

Courts must apply the open records balancing test to questions involving disclo-
sure of court records. The public interests favoring secrecy must outweigh those
favoring disclosure. C. L. v. Edson, 140 Wis. 2d 168, 409 N.W.2d 417 (Ct. App.
1987).

Public records germane to pending litigation were available under this section even
though the discovery cutoff deadlinc had passed. State ex rel, Lank v. Rzentkowski,
141 Wis. 2d 846, 416 N.W.2d 635 (Ct. App. 1987).

To upheld a custodian’s denial of access, an appellate court will inquire whether
the trial court made a factual determination supported by the record of whether docu-
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ments implicate a secreey interest, and, if so, whether the secrecy intercst outweighs
the interests favoring release, Milwaukee Journal v. Call, 153 Wis. 2d 313, 450
N.W.2d 515 (Ct. App. 1989).

That releasing records would reveal a confidential informant’s identity was a
legally specific reason for denial of a records request. The public interest in not
revealing the informant’s identity outweighed the public interest in disclosurc of the
rcmﬁsgb h;!ayl‘a[r Chrysler-Plymouth v. Baldarotta, 162 Wis. 2d 142, 469 N.W.2d
638 1).

Ttems subject to examination under s, 346,70 (4) (f) may not be withheld by the pro-
secution under a common law rule that investigative material may be withheld from
a criminal defendant. State ex rel. Young v. Shaw, 165 Wis, 2d 276,477 N.W.2d 340
(Ct. App. 1991).

Prosecutors’ files are exempt from public access under the common law. State ex
rel. Richards v. Foust, 165 Wis, 2d 429, 477 N.W.2d 608 (1991).

Records relating to pending claims against the state under s. 893.82 need not be
disclosed under s. 19.35. Records of non—pending claims must be disclosed unless
an in camera inspection reveals that the attorney—client privilege would be violated.
George v. Record Custodian, 169 Wis. 2d 573, 485 N.W.2d 460 (Ct. App. 1992).

The public records law confers no exemption as of right on indigents from payment
of fees under (3). George v. Record Custodian, 169 Wis. 2d 573,485 N.W.2d 460 (Ct.
App. 1992).

A settlement agreement containing a pledge of confidentiality and kept in the pos-
session of a school district’s attorney was a public record subject to public access
under sub. (3). Journal/Sentinel v. School District of Shorewood, 186 Wis. 2d 443,
521 N.W.2d 165 (Ct. App. 1994).

"The denial of a prisoner’s information request regarding illegal behavior by guards
on the grounds that it could compromise the guards’ effectivencss and subject them
to harassment was insufficient. State ex. rel. Ledford v. Turcotte, 195 Wis. 2d 244,
536 N.W.2d 130 (Ct. App. 1995), 94-2710.

The amount of prepayment required for copies may be based on a reasonable esti-
mate. State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N,W.2d 608 (Ct, App.
1995), 94-1861.

The Foust decision docs not automatically exempt all records stored in a closed
prosecutorial file, The exemption is limited to material actually pertaining to the pro-
secution. Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 428 (1996), 93-2480.

Department of Regulation and Licensing test scores were subject lo disclosure
under the open records law. Munroe v. Braatz, 201 Wis. 2d 442, 549 N.W.2d 452 (C1.
App. 1996), 95-2557.

Subs. (1) (i) and (3) (f) did not permit a demand for prepayment of $1.29 in
response to a mail request for a record. Borzych v. Paluszeyk, 201 Wis. 2d 523, 549
N.W.2d 253 (Ct. App. 1996), 95-1711.

An agency cannot promulgate an administrative rule that creates an cxception to
the open records law. Chavala v. Bubolz, 204 Wis. 2d 82, 552 N.W.2d 892 (C1. App.
1996), 95-3120.

While certain statutes grant explicit exceptions to the open records law, many stat-
utes set out broad categories of records not open to an open records request. A custo-
dian faced with such a broad statute must state with specificity a public policy reason
for refusing to release the requested record. Chavala v. Bubolz, 204 Wis. 2d 82, 552
N.W.2d 892 (Ct. App. 1996), 95-3120.

The custodian is not authorized to comply with an open records request at some
unspecified date in the future. Such a response constitutes a denial of the request.
WTM), Inc. v. Sullivan, 204 Wis. 2d 452, 555 N.W.2d 125 (Ct. App. 1996), 96-0053.

Subject to the redaction of officers” home addresses and supervisors® conclusions
and recommendations regarding discipline, police records regarding the use of
deadly force were subject lo public inspection. Statc x rel. Journal/Sentinel, Inc. v.
Arreola, 207 Wis. 2d 496, 558 N.W.2d 670 (Ct. App. 1996), 95-2956.

A public school student’s interim grades are pupil records specifically exempted
from disclosurc under s. 118.125. If records are specifically excmpted from disclo-
sure, failure to specifically statc reasons for denying an open records request for those
records does not compel disclosure of those records. State ex rel. Blum v. Board of
Education, 209 Wis. 2d 377, 565 N.W.2d 140 (Ct. App. 1997), 96-0758.

Requesting a copy of 180 hours of audiotape of “911” calls, together with a tran-
scription of the tape and log of each transmission received, was a request without
“reasonable limitation” and was not a “sufficient request” under sub, (1) (h). Schop-
per v. Gehring, 210 Wis, 2d 208, 565 N.W.2d 187 (Ct. App. 1997), 96-2782.

If the requested information is covered by an exempting statute that does not
require a balancing of public interests, there is no need for a custodian to conduct such
a balancing. Written denial claiming a statutory exception by citing the specific stat-
ute or regulation is sufficient. State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 586
N.W.2d 36 (Ct. App. 1998), 97-3356.

Protecting persons who supply information or opinions about an inmate to the
parole commission is a public interest that may outweigh the public interest in access
to documents that could identify those persons. State ex rel. Bergmann v, Faust, 226
Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999), 982537,

The ultimate purchasers of municipal bonds from the bond’s underwriter, whose
only obligation was to purchasc the bonds, were not “contractor’s records under sub,
(3). Machotka v. Village of West Salem, 2000 WI App 43, 233 Wis. 2d 106, 607
N.W.2d 319, 99-1163.

Sub. (1) (b) gives the record custodian, and not the requester, the choice of how a
record will be copied. The requester cannot elect to usc his or hier own copying equip-
ment without the custodian’s permission. Grebner v. Schiebel, 2001 W1 App 17, 240
Wis. 2d 551, 624 N.W.2d 892, 00—1549.

Requests for university admissions records focusing on test scores, class rank,
grade point average, tace, gender, cthnicity, and socio—economic background was not
a request for personally identifiable information, and release was not barred by fed-
cral law or public policy. That the requests would require the university to redact
information from thousands of documents under s. 19.36 (6) did not essentially
require the university to create new records and, as such, did not provide grounds for
denying the request under s. 19.35 (1) (L). Osbom v, Board of Regents of the Univer-
sity of Wisconsin System, 2002 WI 83, 254 Wis. 2d 266, 647 N.W.2d 158, 00-2861.

The police report of a closed investigation regarding a teacher’s conduct that did
not lcad either to an arrest, prosecution, or any administrative disciplinary action, was
subject to release. Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d
811, 01-0197.
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The John Doe statute, s. 968.26, which authorizes secrecy in John Doe proceed-
ings, is a clear statement of legislative policy and constitutes a specific exception to
the public records law. On review of a petition for a writ stemming from a sceret John
Doc proceeding, the court of appcals may secal parts of a record in order to comply
with existing secrecy orders issued by the John Doc judge. Unnamed Persons Num-
bers 1, 2, and 3 v, State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, 01-3220.

Sub. (1) (am) is not subject to a balancing of interests, Therefore, the exceptions
to sub. (1) (am) should not be narrowly construed. A requester who does not qualify
for access to records under sub. (1) (am) will always have the right to seek records
under sub. (1) (a), in which case the records custodian must determine whether the
requested records are subject to a statutory or common law exception, and if not
whether the strong presumption favoring access and disclosure is overcome by some
even stronger public policy favoring limited access or nondisclosure determined by
applying a balancing test. Hempel v. City of Baraboo, 2005 WI 120, 284 Wis. 2d 162,
699 N.W.2d 551, 03—-0500.

Misconduct investigation and disciplinary records are not excepted from public
disclosure under sub, (10) (d). Sub. (10) (b) is the only exception to the open records
law relating to investigations of possible employce misconduct. Kroeplin v. DNR,
2006 WI App 227, 297 Wis. 2d 254, 725 N.W.2d 286, 05-1093.

Sub. (1) (a) does not mandate that, when a meeting is closed under s. 19.85, all
records created for or presented at the meeting arc exempt from disclosure. The court
must still apply the balancing test articulated in Linzmeyer. Zellner v. Cedarburg
School District, 2007 WI 53, 300 Wis. 2d 290, 731 N.W.2d 240, 06-1143.

A general request does not trigger the sub. (4) (c) review sequence. Sub. (4) (c)
recites the procedure to be employed if an authority reccives a request under (1) (a)
or (am). An authority is an entity having custody of a record. The definition does not
include a reviewing court. Scifert v. School District of Sheboygan Falls, 2007 WI
App 207, 305 Wis. 2d 582, 740 N.W.2d 177, 06-2071.

The open records law cannot be used to circumvent established principles that
shicld attorney work product, nor can it be used as a discovery tool. The presumption
of access under sub. (1) (a) is defeated because the attorney work product qualifies
under the “otherwise provided by law” exception. Scifert v. School District of She-
boygan Falls, 2007 WI App 207, 305 Wis. 2d 582, 740 N.W.2d 177, 06-2071.

Sub. (1) (am) 1. plainly allows a records custodian to deny access to one who is,
in effect, a potential adversary in litigation or other proceeding unless or until
required to do so under the rules of discovery in actual litigation. The balancing of
interests under sub. (1) (a) must include examining all the relevant factors in the con-
text of the particular circumstances and may include the balancing the competing
interests consider sub. (1) (am) 1. when cvaluating the entire set of facts and making
its specific demonstration of the need for withholding the records. Seifert v. School
District of Sheboygan Falls, 2007 WI App 207, 305 Wis. 2d 582, 740 N.W.2d 177,
06-2071.

The sub. (1) (am) analysis is succinct, There is no balancing, There is no require-
ment that the investigation be current for the exemption for records “collected or
maintained in connection with a complaint, investigation or other circumstances that
may lead to . . . [a] court proceeding” to apply. Seifert v. School District of Sheboygan
Falls, 2007 WI App 207, 305 Wis, 2d 582, 740 N.W.2d 177, 06-2071.

“Record” in sub. (5) and s. 19.32 (2) does not include identical copies of otherwise
available records. A copy that is not diffcrent in some meaningful way from an origi-
nal, regardless of the form of the original, is an identical copy. If a copy differs in
some significant way for purposes of responding to an open records request, then it
is not truly an identical copy, but instead a different record. Stone v. Board of Regents
of the University of Wisconsin, 2007 W1 App 223, 305 Wis. 2d 679, 741 N.W.2d 774,
06-2537.

Schopper does not permit a records custodian to deny a request based solely on the
custodian’s assertion that the request could reasonably be narrowed, nor does Schap-
per require that the custodian take affirmative steps to limit the search as a prerequi-
sitc to denying a request under sub. (1) (h). The fact that the request may result in the
generation of a large volume of records is not, in itself, a sufficient reason to deny a
request as not properly limited, but at some point, an overly broad request becomes
sufficiently excessive to warrant rejection under sub. (1) (h). Gehl v. Connors, 2007
W1 App 238, 306 Wis. 2d 247, 742 N.W.2d 530, 062455,

The public records law addresses the duty to disclose records; it docs not address
the duty to retain records, An agency’s alleged failure to keep sought-afier records
may not be attacked under the public records law. Section 19.21 relates to records
retention and is not a part of the public records law. Gehl v. Connors, 2007 WI App
238, 306 Wis. 2d 247, 742 N.W.2d 530, 06-2455.

Foust held that a common law catcgorical exception exists for records in the cus-
tody of a district attomey’s office, not for records in the custody of a law enforcement
agency, A sherift’s department is legally obligated to provide public access to records
in its possession, which cannot be avoided by invoking a common law exception that
is cxclusive to the records of another custodian, That the same record was in the cus-
tody of both the law cnforcement agency and the district attorney does not change the
outcome. To the extent that a sheriff’s department can articulate a policy reason why
the public interest in disclosure is outweighed by the interest in withholding the par-
ticular record it may properly deny access. Portage Daily Register v. Columbia Co.
Sheriff’s Department, 2008 WI App 30, 308 Wis. 2d 357, 746 N.W.2d 525, 07-0323.

When requests are complex, municipalitics should be afforded reasonable latitude
in time for their responses. An authority should not be subjected to the burden and
expense of a premature public records lawsuit while it is attempting in good faith to
respond, or lo determine how to respond, to a request. What constitutes a reasonable
time for a response by an authority depends on the nature of the request, the staff and
other resources available to the authority to process the request, the extent of the
request, and other related considerations, WIREdata, Inc. v. Village of Sussex, 2008
WI 69, 310 Wis. 2d 397, 751 N.W.2d 736, 05-1473.

Information that is otherwise accessible under the public records law may be
redacted if it is attomey—client privileged, An authority secking to redact information
from records that arc otherwise accessible under the public records law has the burden
to show that the redactions are justified. Billing records are communications from
the attorney to the client and revealing the records may vielate the attorney—client
privilege, but only if the records would directly or indirectly reveal the substance of
the client’s confidential communications to the lawyer. Juneau County Star—Times
v. Juneau County, 2011 WI App 150, 337 Wis. 2d 710, 807 N.W.2d 655, 10-2313.

Under sub. (3) the legislature provided four tasks for which an authority may
impose fees on a requester; “reproduction and transcription,” “photographing and
photographic processing,” “locating,” and “mailing or shipping.” For cach task, an
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authority is permitted to impose a fee that does not exceed the “actual, necessary and
direct” cost of the task. The process of redacting information from a record does not
fit into any of the four statutory tasks. Milwaukee Journal Sentinel v. City of Milwau-
kee, 2012 W1 65, Wis.2d _, 815 N.W.2d 367, 11-1112.

A custodian may not require a requester to pay the cost of an unrequested certifica-
tion, Unless the fee for copics of records is established by law, a custodian may not
charge more than the actual and direct cost of reproduction. 72 Atty. Gen. 36.

Copying fees, but not location fees, may be imposed on a requester for the cost of
a computer run. 72 Atty. Gen, 68,

The fee for copying public records is discussed. 72 Atty, Gen. 150.

Public records relating to cmployee grievances are not generally exempt from dis-
closure. Nondisclosure must be justified on a case—by—case basis. 73 Atty. Gen. 20.

The disclosure of an employee’s birthdate, sex, ethnic heritage, and handicapped
status is discussed. 73 Atty. Gen. 26.

The department of regulation and licensing may refuse to disclose records relating
to complaints against health care professionals while the matters are merely “under
investigation,” Good faith disclosurc of the records will not expose the custodian to
liability for damages. Prospective continuing requests for records arc not contem-
plated by public records law. 73 Atty. Gen. 37.

Prosccutors’ case files are exempt from disclosure. 74 Atty. Gen. 4.

The relationship between the public records law and pledges of confidentiality in
settlement agreements is discussed. 74 Atty. Gen. 14,

A computerized compilation of bibliographic records is discussed in relation to
copyright law; a requester is entitled to a copy of a computer tape or a printout of
information on the tape. 75 Atty. Gen. 133 (1986).

Ambulance records relating to medical history, condition, or trcatment are confi-
dential while other ambulance call records are subject to disclosure under the public
records law. 78 Atty. Gen. 71.

Courls are likely to require disclosure of legislators” mailing and distribution lists
absent a factual showing that the public interest in withholding the records outweighs
the public interest in their release. OAG 2-03.

1f a legislator custodian decides that a mailing or distribution list compiled and used
for official purposes must be released under the public records statute, the persens
whose names, addresses or telephone numbers arc confained on the list are not
entitled to notice and the opportunity to challenge the decision prior to release of the
record. OAG 2-03.

Access Denied: How Woznicki v. Erickson Reversed the Statutory Presumption of
Openness in the Wisconsin Open Records Law. Munro, 2002 WLR 1197.

19.356 Notice to record subject; right of action.
(1) Except as authorized in this section or as otherwise provided
by statute, no authority is required to notify a record subject prior
to providing to a requester access to a record containing informa-
tion pertaining to that record subject, and no person is entitled to
judicial review of the decision of an authority to provide a
requester with access to a record.

(2) (a) Exceptas provided in pars. (b) to (d) and as otherwise
authorized or required by statute, if an authority decides under s,
19.35 to permit access to a record specified in this paragraph, the
authority shall, before permitting access and within 3 days after
making the decision to permit access, serve written notice of that
decision on any record subject {o whom the record pertains, either
by certified mail or by personally serving the notice on the record
subject. The notice shall briefly describe the requested record and
include a description of the rights of the record subject under subs.
(3) and (4). This paragraph applies only to the following records:

1. A record containing information relating to an employce
that is created or kept by the authority and that is the result of an
investigation into a disciplinary matter involving the employee or
possible employment—related violation by the employee of a stat-
ute, ordinance, rule, regulation, or policy of the employee’s
employer.

2. A record obtained by the authority through a subpoena or
search warrant.

3. A record prepared by an employer other than an authority,
if that record contains information relating to an employee of that
employer, unless the employee authorizes the authority to provide
access to that information.

(b) Paragraph (a) does not apply to an authority who provides
access to a record pertaining to an employee to the employee who
is the subject of the record or to his or her representative to the
extent required under s. 103.13 or to a recognized or certified col-
lective bargaining representative to the extent required to fulfill a
duty to bargain or pursuant to a collective bargaining agreement
under ch. 111.

(c) Paragraph (a) does not apply to access to a record produced
in relation to a function specified in s. 106.54 or 230.45 or subch.
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II of ch. 111 if the record is provided by an authority having
responsibility for that function.

(d) Paragraph (a) does not apply to the transfer of a record by
the administrator of an educational agency to the state superinten-
dent of public instruction under s. 115.31 (3) (a).

(3) Within 5 days after receipt of a notice under sub. (2) (a),
a record subject may provide written notification to the authority
of his or her intent to seek a court order restraining the authority
from providing access to the requested record.

(4) Within 10 days after receipt of a notice under sub. (2) (a),
a record subject may commence an action seeking a court order
to restrain the authority from providing access fo the requested
record. If a record subject commences such an action, the record
subjcct shall name the authority as a defendant. Notwithstanding
5. 803.09, the requester may infervene in the action as a matter of
right. If the requester does not intervene in the action, the author-
ity shall notify the requester of the results of the proceedings under
this subsection and sub. (5).

(5) An authority shall not provide access to a requested record
within 12 days of sending a notice pertaining to that record under
sub. (2) (a). In addition, if the record subject commences an action
under sub. (4), the authority shall not provide access to the
requested record during pendency of the action. If the record sub-
ject appeals or petitions for review of a decision of the court or the
time for appeal or petition for review of a decision adverse to the
record subject has not expired, the authority shall not provide
access to the requested record until any appeal is decided, until the
period for appealing or petitioning for review expires, until a peti-
tion for review is denied, or until the authority receives written
notice from the record subject that an appeal or petition for review
will not be filed, whichever occurs first.

(6) The court, in an action commenced under sub. (4), may
restrain the authority from providing access to the requested
record. The court shall apply substantive common law principles
construing the right to inspect, copy, or receive copies of records
in making its decision.

(7) The court, in an action commenced under sub. (4), shall
issue a decision within 10 days after the filing of the summons and
complaint and proof of service of the summons and complaint
upon the defendant, unless a party demonstrates cause for exten-
sion of this period. In any event, the court shall issue a decision
within 30 days afler those filings are complete.

(8) Ifa party appeals a decision of the court under sub. (7), the
court of appeals shall grant precedence to the appeal over all other
mallers not accorded similar precedence by law. An appeal shall
be taken within the time period specified in s, 808.04 (Im).

(9) (a) Except as otherwise authorized or required by statute,
if an authority decides under s. 19.35 to permit access to a record
containing information relating to a record subject who is an offi-
cer or employee of the authority holding a local public office or
a state public office, the authority shall, before permitting access
and within 3 days afler making the decision to permit access, serve
written notice of that decision on the record subject, either by cer-
tified mail or by personally serving the notice on the record sub-
ject. The notice shall briefly describe the requested record and
include a description of the rights of the record subject under par.
(b).

(b) Within 5 days aflter receipt of a notice under par. (a), a
record subject may augment the record to be released with written
comments and documentation selected by the record subject.
Except as otherwise authorized or required by statute, the author-
ity under par. (a) shall release the record as augmented by the
record subject.

History: 2003 a. 47; 2011 a. 84.

NOTE: 2003 Wis. Act 47, which creates this section, contains extensive
explanatory notes.

‘The right of a public cmployee to obtain de novo judicial review of an authority’s
decision to allow public access to certain records granted by this section is no broader
than the common law right previously recognized. It is not a right to prevent disclo-
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sure solely on the basis of a public employee’s privacy and reputational interests. The
public’s interest in not injuring the reputations of public employees must be given due
consideration, but it is not controlling. Local 2489 v. Rock County, 2004 WI App 210,
277 Wis. 2d 208, 689 N.W.2d 644, 03-3101.

An intervenor as of right under the statute is “a party” under sub. (8) whose appeal
is subjcct to the “time period specified in s. 808.04 (Im).” The only time period refer-
enced in 5. 808.04 (1m) is 20 days. Zellner v. Herrick, 2009 WI 80, 319 Wis. 2d 532,
770 N.W.2d 305, 07-2584.

Sub. (2) (a) 1. must be interpreted as requiring notification when an authority pro-
poses to release records in its possession that are the result of an investigation by an
employer into a disciplinary or other employment matter involving an employee, but
not when there has been an investigation of possible employment-related vielation
by the employcee and the investigation is conducted by some entity other than the
cmployee’s employer. OAG 1-06.

Sub. (2) (a) 2. is unambiguous. If an authority has obtained a record through a sub-
poena or a search warrant, it must provide the requisite notice before releasing the
records. The duty to notify, however, does not require notice to every record subject
who happens to be named in the subpoena or search warrant records, Under sub. (2)
(a), DCI must serve writlen notice of the decision to release the record to any record
subject to whom the record pertains. OAG 1-06.

To the extent any requested records proposed to be released are records prepared
by a private employer and those records contain information pertaining to one of the
private employer’s employees, sub. (2) (a) 3. does not allow release of the informa-
tion without obtaining authorization from the individual employee. OAG 1-06.

19.36 Limitations upon access and withholding.
(1) APPLICATION OF OTHER LAWS. Any record which is specifi-
cally exempted from disclosure by state or federal law or autho-
rized to be exempted from disclosure by state law is exempt from
disclosure under s. 19.35 (1), except that any portion of that record
which contains public information is open to public inspection as
provided in sub. (6).

(2) LAw ENFORCEMENT RECORDS. Except as otherwise pro-
vided by law, whenever federal law or regulations require or as a
condition to receipt of aids by this state require that any record
relating to investigative information obtained for law enforce-
ment purposes be withheld from public access, then that informa-
tion is exempt from disclosure under s, 19.35 (1),

(3) CONTRACTORS’ RECORDS. Subject to sub. (12), each
authority shall make available for inspection and copying under
s. 19.35 (1) any record produced or collected under a contract
entered into by the authority with a person other than an authority
to the same extent as if the record were maintained by the author-
ity. This subsection does not apply to the inspection or copying
of a record under s. 19.35 (1) (am).

(4) COMPUTER PROGRAMS AND DATA. A compuler program, as
defined in s. 16.971 (4) (c), is not subject to examination or copy-
ing under s. 19.35 (1), but the material used as input for a computer
program or the material produced as a product of the computer
program is subject to the right of examination and copying, except
as otherwise provided in s. 19.35 or this section.

(5) TrapEsECRETS. An authority may withhold access to any
record or portion of a record containing information qualifying as
a trade secret as defined in s. 134.90 (1) (c).

(6) SEPARATION OF INFORMATION. If a record contains informa-
tion that is subject to disclosure under s. 19.35 (1) () or (am) and
information that is not subject to such disclosure, the authority
having custody of the record shall provide the information that is
subject to disclosure and delete the information that is not subject
to disclosure from the record before release.

(7) IDENTITIES OF APPLICANTS FOR PUBLIC POSITIONS. () In this
section, “final candidate” means each applicant for a position who
is seriously considered for appointment or whose name is certified
for appointment and whose name is submitted for final consider-
ation to an authority for appointment to any state position, except
a position in the classified service, or to any local public office.
“Final candidate” includes, whenever there are at least 5 candi-
dates for an office or position, each of the 5 candidates who are
considered most qualified for the office or position by an author-
ity, and whenever there are less than 5 candidates for an office or
position, each such candidate, Whenever an appointment is to be
made from a group of more than 5 candidates, “final candidate”
also includes each candidate in the group.

(b) Every applicant for a position with any authority may indi-
cate in writing to the authority that the applicant does not wish the
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authority to reveal his or her identity. Except with respect to an
applicant whose name is certified for appointment to a position in
the state classified service or a final candidate, if an applicant
makes such an indication in writing, the authority shall not pro-
vide access to any record related to the application that may reveal
the identity of the applicant.

(8) IDENTITIES OF LAW ENFORCEMENT INFORMANTS. (2) In this
subsection:

1. “Informant” means an individual who requests confiden-
tiality from a law enforcement agency in conjunction with provid-
ing information to that agency or, pursuant to an express promise
of confidentiality by a law enforcement agency or under circum-
stances in which a promise of confidentiality would reasonably be
implied, provides information to a law enforcement agency or, is
working with a law enforcement agency to obtain information,
related in any case to any of the following:

a. Another person who the individual or the law enforcement
agency suspects has violated, is violating or will violate a federal
law, a law of any state or an ordinance of any local government.

b. Past, present or future activities that the individual or law
enforcement agency believes may violate a federal law, a law of
any state or an ordinance of any local government.

2. “Law enforcement agency” has the meaning given in s,
165.83 (1) (b), and includes the department of corrections.

(b) If an authority that is a law enforcement agency receives
a request to inspect or copy a record or portion of a record under
5. 19.35 (1) (a) that contains specific information including but not
limited to a name, address, telephone number, voice recording or
handwriting sample which, if disclosed, would identify an infor-
mant, the authority shall delete the portion of the record in which
the information is contained or, if no portion of the record can be
inspected or copied without identifying the informant, shall with-
hold the record unless the legal custodian of the record, designated
under s. 19.33, makes a determination, at the time that the request
is made, that the public interest in allowing a person to inspect,
copy or receive a copy of such identifying information outweighs
the harm done to the public interest by providing such access.

(9) RECORDS OF PLANS OR SPECIFICATIONS FOR STATE BUILD-
NGS. Records containing plans or specifications for any state—
owned or state—leased building, structure or facility or any pro-
posed state—owned or state—leased building, structure or facility
are not subject to the right of inspection or copying under s. 19.35
(1) except as the department of administration otherwise provides
by rule.

(10) EMPLOYEE PERSONNEL RECORDS. Unless access is specifi-
cally authorized or required by statute, an authority shall not pro-
vide access under s. 19.35 (1) to records containing the following
information, except to an employee or the employee’s representa-
tive to the extent required under s, 103.13 or to a recognized or cer-
tified collective bargaining representative to the extent required to
fulfill a duty to bargain under ch. 111 or pursuant to a collective
bargaining agreement under ch. 111;

(a) Information maintained, prepared, or provided by an
employer concerning the home address, home electronic mail
address, home telephone number, or social security number of an
employee, unless the employee authorizes the authority to provide
access to such information.

(b) Information relating to the current investigation of a pos-
sible criminal offense or possible misconduct connected with
employment by an employee prior to disposition of the investiga-
tion.

(c) Information pertaining to an employee’s employment
examination, except an examination score if access to that score
is not otherwise prohibited.

(d) Information relating to one or more specific employees that
is used by an authority or by the employer of the employees for
staff management planning, including performance evaluations,
judgments, or recommendations concerning future salary adjust-
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ments or other wage treatments, management bonus plans,
promotions, job assignments, letters of reference, or other com-
ments or ratings relating to employees.

(11) RECORDS OF AN INDIVIDUAL HOLDING A LOCAL PUBLIC
OFFICE OR A STATE PUBLIC OFFICE. Unless access is specifically
authorized or required by statute, an authority shall not provide
access under s. 19.35 (1) to records, except to an individual to the
extent required under s. 103,13, containing information main-
tained, prepared, or provided by an employer concerning the
home address, home electronic mail address, home telephone
number, or social security number of an individual who holds a
local public office or a state public office, unless the individual
authorizes the authority to provide access to such information.
This subsection does not apply to the home address of an individ-
ual who holds an elective public office or to the home address of
an individual who, as a condition of employment, is required to
reside in a specified location.

(12) INFORMATION RELATING TO CERTAIN EMPLOYEES. Unless
access is specifically authorized or required by statute, an author-
ity shall not provide access to a record prepared or provided by an
employer performing work on a project to which s. 66.0903,
103.49, or 103.50 applies, or on which the employer is otherwise
required to pay prevailing wages, if that record contains the name
or other personally identifiable information relating to an
employee of that employer, unless the emiployee authorizes the
authority to provide access to that information. In this subsection,
“personally identifiable information” does not include an employ-
ee’s work classification, hours of work, or wage or benefit pay-
ments received for work on such a project.

(13) FINANCIAL IDENTIFYING INFORMATION. An authority shall
not provide access to personally identifiable data that contains an
individual’s account or customer number with a financial institu-
tion, as defined in s. 134.97 (1) (b), including credit card numbers,
debit card numbers, checking account numbers, or draft account
numbers, unless specifically required by law.

History: 1981 c. 335; 1985 a, 236; 1991 a. 39, 269, 317; 1993 a. 93; 1995 a. 27,
2001 a. 16; 2003 a. 33, 47; 2005 a. 59, 253; 2007 a. 97; 2009 a. 28; 2011 a. 32.

NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
explanatory notes.

Sub. (2) does not requirc providing access to payroll records of subcontractors of
a prime contractor of a public construction project. Building and Construction Trades
Council v. Waunakee Community Scheol District, 221 Wis. 2d 575, 585 N.W.2d 726
(Ct. App. 1999), 97-3282.

Production of an analog audio tape was insufficient under sub. (4) when the
requester asked for examination and copying of the criginal digital audio tape. State
ex rel. Milwaukee Police Association v. Jones, 2000 W1 App 146, 237 Wis. 2d 840,
615 N.W.2d 190, 98-3629.

Requests for university admissions records focusing on test scores, class rank,
grade point average, race, gender, cthnicity, and socio-cconomic background was not
arequest for personally identifiable information and release was not barred by federal
law or public policy. That the requests would require the university to redact informa-
tion from thousands of documents under s. 19.36 (6) did not cssentially require the
university to create new records and, as such, did not provide grounds for denying the
request under under s. 19.35 (1) (L). Osborn v. Board of Regents of the University
of Wisconsin System, 2002 W1 83, 254 Wis. 2d 266, 647 N.W.2d 158, 00-2861.

“Investigation™ in sub. (10) (b) includes only that conducted by the public authority
itself as a prelude to possible employee disciplinary action. An investigalion
achieves its “disposition” when the authority acts to impose discipline on an
employee as a result of the investigation, regardless of whether the employee clects
to pursue gricvance arbitration or another review mechanism that may be available.
Local 2489 v, Rock County, 2004 W1 App 210, 277 Wis. 2d 208, 689 N.W.2d 644,
03-3101. See also, Zellner v. Cedarburg School District, 2007 WI 53, 300 Wis. 2d
290, 731 N.W.2d 240, 06—1143.

Municipalitics may net avoid liability under the open records law by contracling
with independent contractor assessors for the collection, maintenance, and custody
of properly assessment records, and then directing any requester of those records to
the independent contractor assessors, WIREdata, Inc. v, Village of Sussex, 2008 W1
69, 310 Wis. 2d 397, 751 N.W.2d 736, 05-1473,

Invoices generated by a county’s insurance defense counsel were “collected
under” the insurance contract by the insurer as that term is used in sub. (3), There is
no reasonable argument that under the terms of the insurance contract the parties did
not anticipate the insurer’s collection of invoices from a law firm in the event that a
defense was necessary. Juneau County Star—Times v. Juneau County, 2011 WI App
150, 337 Wis. 2d 710, 807 N.W.2d 655, 10-2313.

When requests to municipalities were for clectronic/digital copies of assessment
records, “PDF” files were “electronic/digital” files despite the fact that the files did
not have all the characteristics that the requester wished. 1t is not required that request-
ers must be given access to an authority’s clectronic databases to examine them,
extract information from them, or copy them. Allowing requesters such direct access
to the clectronic databases of an authority would pose substantial risks. WIREdata,
Ine. v. Village of Sussex, 2008 WI 69, 310 Wis. 2d 397, 751 N.W.2d 736, 05-1473.

Separation costs must be barne by the agency. 72 Atty. Gen. 99.
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A computerized compilation of bibliographic records is discussed in relation to
copyright law; a requester is entitled to a copy of a computer tape or a printout of
information on the tape. 75 Atty. Gen. 133 (1986).

An cxemption to the federal Freedom of Information Act was not incorporated
under sub. (1). 77 Atty. Gen. 20.

Sub. (7) is an exception to the public records law and should be namowly construed.
In sub. (7) “applicant” and “candidate” arc synonymous. “Final candidates” are the
five most qualified unless there are less than five applicants, in which case all are final
candidates. 81 Atty. Gen. 37.

Public access to law enforcement records. Fitzgerald. 68 MLR 705 (1985).

19.365 Rights of data subject to challenge; authority
corrections. (1) Except as provided under sub. (2), an individ-
ual or person authorized by the individual may challenge the accu-
racy of a record containing personally identifiable information
pertaining to the individual that is maintained by an authority if the
individual is authorized to inspect the record under s. 19.35 (1) (a)
or (am) and the individual notifies the authority, in writing, of the
challenge. After receiving the notice, the authority shall do one
of the following:

(a) Concur with the challenge and correct the information.

(b) Deny the challenge, notify the individual or person autho-
rized by the individual of the denial and allow the individual or
person authorized by the individual to file a concise statement set-
ting forth the reasons for the individual’s disagreement with the
disputed portion of the record. A state authority that denies a chal-
lenge shall also notify the individual or person authorized by the
individual of the reasons for the denial.

(2) This section does not apply to any of the following records:

(a) Any record transferred to an archival depository under s.
16.61 (13).

(b) Any record pertaining to an individual if a specific state
statute or federal law governs challenges to the accuracy of the
record.

History: 1991 a. 269 ss. 27d, 27¢, 35am, 37am, 39am.

19.37 Enforcement and penalties. (1) ManDAMUS, Ifan
authority withholds a record or a part of a record or delays granting
access to a record or part of a record after a written request for dis-
closure is made, the requester may pursue either, or both, of the
alternatives under pars. (a) and (b).

(a) The requester may bring an action for mandamus asking a
court to order release of the record. The court may permit the par-
ties or their attorneys to have access to the requested record under
restrictions or protective orders as the court deems appropriate.

(b) The requester may, in wriling, request the district attorney
of the county where the record is found, or request the attorney
general, to bring an action for mandamus asking a court to order
release of the record to the requester. The district attorney or attor-
ney general may bring such an action.

(1m) TIME FOR COMMENCING ACTION. No action for manda-
mus under sub. (1) to challenge the denial of a request for access
to a record or part of a record may be commenced by any com-
mitted or incarcerated person later than 90 days after the date that
the request is denied by the authorily having custody of the record
or part of the record.

(1n) NorticE oF cLam. Sections 893.80 and 893.82 do not
apply to actions commenced under this section,

(2) CosTs, FEES AND DAMAGES. (a) Except as provided in this
paragraph, the courl shall award reasonable attorney fees, dam-
ages of not less than $100, and other actual costs to the requester
if the requester prevails in whole or in substantial part in any
action filed under sub. (1) relating to access to a record or part of
arecord under s. 19.35 (1) (a). If the requester is a committed or
incarcerated person, the requester is not entitled to any minimum
amount of damages, but the court may award damages. Costs and
fees shall be paid by the authority affected or the unit of govern-
ment of which it is a part, or by the unit of government by which
the legal custodian under s. 19.33 is employed and may not
become a personal liability of any public official.

(b) In any action filed under sub. (1) relating to access to a
record or part of a record under s, 19.35 (1) (am), if the court finds
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that the authority acted in a willful or intentional manner, the court
shall award the individual actual damages sustained by the indi-
vidual as a consequence of the failure.

(3) PuNITIVE DAMAGES. If a court finds that an authority or
legal custodian under s. 19.33 has arbitrarily and capriciously
denied or delayed response to a request or charged excessive fecs,
the court may award punitive damages to the requester.

(4) PenArty. Any authority which or legal custodian under s.
19.33 who arbitrarily and capriciously denies or delays response
to a request or charges excessive fees may be required to forfeit
not more than $1,000, Forfeitures under this section shall be
enforced by action on behalf of the state by the attorney general
or by the district attorney of any county where a violation occurs.
In actions brought by the attorney general, the court shall award
any forfeiture recovered together with reasonable costs to the
state; and in actions brought by the district attorney, the court shall
award any forfeiture recovered together with reasonable costs to
the county.

History: 1981 c. 335, 391; 1991 a. 269 s. 43d; 1995 a. 158; 1997 a. 94.

A party secking fees under sub. (2) must show that the prosceution of an action
could reasonably be regarded as necessary to obtain the information and that a “causal
nexus” exists between that action and the agency’s surrender of the information. State
ex rel. Vaughan v. Fausl, 143 Wis, 2d 868, 422 N.W.2d 898 (Ct. App. 1988).

If an agency exercises duc diligence but is unable to respond timely to a records

request, the plaintiff must show that a mandamus action was necessary to secure the
records release to qualify for award of fees and costs under sub. (2). Racine Education
Association, v, Racine Board of Education, 145 Wis, 2d 518, 427 N.W.2d 414 (Ct.
App. 1988).

Assuming sub. (1) (a) applies before mandamus is issued, the trial court retains dis-
cretion to refuse counsel’s participation in an in camera inspection. Milwaukee Jour-
nal v. Call, 153 Wis. 2d 313, 450 N.W.2d 515 (Ct. App. 1989).

If the trial court has an incomplete knowledge of the cantents of the public records
sought, it must conduct an in camera inspection to determine what may be disclosed
following a custodian’s refusal. State ex rel. Morke v. Donnelly, 155 Wis. 2d 521,455
N.W.2d 893 (1990).

A pro se litigant is not entitled to attorney fees. State ex rel. Young v. Shaw, 165
Wis. 2d 276, 477 N.W.2d 340 (Ct. App. 1991).

A favorable judgment or order is not a nccessary condition precedent for finding
that a party prevailed against an agency under sub. (2). A causal nexus must be shown
between the prosecution of the mandamus action and the release of the requested
information. Eau Claire Press Co. v. Gordon, 176 Wis. 2d 154, 499 N.W.2d 918 (Ct.
App. 1993).

Actions brought under the open meetings and open records laws are exempt from
the notice provisions of s. 893,80 (1). Auchinleck v. Town of LaGrange, 200 Wis,
2d 585, 547 N.W.2d 587 (19906), 94-28009.

An inmate’s right to mandamus under this section is subject to s. 801.02 (7), which
requires exhaustion of administrative remedics before an action may be commenced.
Moore v, Stahowiak, 212 Wis. 2d 744, 569 N.W.2d 711 (Ct. App. 1997), 96-2547.

‘When requesls are complex, municipalities should be afforded reasonable latitude
in time for their responses. An authority should not be subjected to the burden and
expense of a premature public records lawsuit while it is attempting in good faith to
respond, or to determine how to respond, to a request. What constitutes a reasonable
time for a response by an authority depends on the nature of the request, the staff and
other resources available to the authority to process the request, the extent of the
request, and other related considerations. WIREdata, Inc. v. Village of Sussex, 2008
WI 69, 310 Wis. 2d 397, 751 N.W.2d 736, 05-1473.

The legislature did not intend to allow a record requester to control or appeal a man-
damus action brought by the attorney general under sub. (1) (b). Sub. (1) outlines two
distinct courses of action when a records request is denied, dictates distinct courses
of action, and prescribes different remedics for cach course. Nothing suggests that
a requester is hiring the attorney general as a sort of private counsel to proceed with
the case, or that the requester would be a named plaintiff in the case with the attomey
general appearing as counsel of record when proceeding under sub. (1) (b). State v.
Zien, 2008 W1 App 153, 314 Wis, 2d 340, 761 N.W.2d 15, 07-1930.

This section unambiguously limits punitive damages claims under sub. (3) to man-
damus actions. The mandamus court decides whether there is a violation and, if so,
whether it caused actual damages. Then, the mandamus court may consider whether
punitive damages should be awarded under sub. (3). The Capital Times Company
v. Doyle, 2011 W1 App 137, 337 Wis, 2d 544, 807 N.W.2d 666, 10-1687.

Under the broad terms of s. 51.30 (7), the confidentiality requirements created
under s. 51.30 generally apply to “treatment records” in criminal not guilty by reason
of insanity cases. All conditional release plans in NGI cases are, by statutory defini-
tion, treatment records. They are “created in the course of providing services to indi-
viduals for mental illness,” and thus should be deemed confidential, An order of
placement in an NG case is not a “treatment record.” La Crasse Tribune v. Circuit
Court for La Crosse County, 2012 WI App 42, 340 Wis. 2d 663 814 N.W.2d 867,
10-3120.

Actual damages are the liability of the agency. Punitive damages and forfeiturcs
can be the liability of cither the agency or the legal custodian, or both. Scction 895.46
(1) (a) probably provides indemnification for punitive damages assessed against a
custodian, but net for forfeilures. 72 Atty. Gen. 99.

19.39 Interpretation by attorney general. Any person
may request advice from the attorney general as to the applicabil-
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ity of this subchapter under any circumstances, The attorney gen-
eral may respond to such a request.
History: 1981 ¢, 335,

SUBCHAPTER III

CODE OF ETHICS FOR PUBLIC
OFFICIALS AND EMPLOYEES

19.41 Declaration of policy. (1) It is declared that high
moral and ethical standards among state public officials and state
employees are essential to the conduct of free government; that
the legislature believes that a code of ethics for the guidance of
state public officials and state employees will help them avoid
conflicts between their personal interests and their public respon-
sibilities, will improve standards of public service and will pro-
mofe and strengthen the faith and confidence of the people of this
state in their state public officials and state employees.

(2) It is the intent of the legislature that in its operations the
board shall protect to the fullest extent possible the rights of indi-
viduals affected.

History: 1973 c. 90; Stats. 1973 5. 11.01; 1973 ¢. 334 5. 33; Stats. 1973 5. 19.41;
1977 ¢. 277.

19.42 Definitions. In this subchapter:

(1) “Anything of value” means any money or property, favor,
service, payment, advance, forbearance, loan, or promise of future
employment, but does not include compensation and expenses
paid by the state, fees and expenses which are permiited and
reported under s. 19.56, political contributions which are reported
under ch. 11, or hospitality extended for a purpose unrelated to
state business by a person other than an organization,

(2) “Associated”, when used with reference to an organiza-
tion, includes any organization in which an individual or a mem-
ber of his or her immediate family is a director, officer or trustee,
or owns or controls, directly or indirectly, and severally or in the
aggregate, at least 10% of the outstanding equity or of which an
individual or a member of his or her immediate family is an autho-
rized representative or agent.

(3) “Board” means the government accountability board.

(3m) “Candidate,” except as otherwise provided, has the
meaning given in s. 11.01 (1).

(3s) “Candidate for local public office” means any individual
who files nomination papers and a declaration of candidacy under
s. 8.21 or who is nominated at a caucus under s. 8.05 (1) for the
purpose of appearing on the ballot for election as a local public
official or any individual who is nominated for the purpose of
appearing on the ballot for election as a local public official
through the write—in process or by appointment to fill a vacancy
in nomination and who files a declaration of candidacy under s
8.21.

(4) “Candidate for state public office” means any individual
who files nomination papers and a declaration of candidacy under
s. 8.21 or who is nominated at a caucus under s. 8.05 (1) for the
purpose of appearing on the ballot for election as a state public
official or any individual who is nominated for the purpose of
appearing on the ballot for election as a state public official
through the write—in process or by appointment to fill a vacancy
in nomination and who files a declaration of candidacy under s.
8.21.

(4g) “Clearly identified,” when used in reference to a commu-
nication containing a reference to a person, means one of the fol-
lowing:

(a) The person’s name appears.

(b) A photograph or drawing of the person appears.

(c) The identity of the person is apparent by unambiguous ref-
erence,
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