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CORRESPONDENCE MEMORANDUM

DATE: May 23, 2013

TO: Wisconsin Retirement Board
Employee Trust Funds Board

FROM: Mary Alice McGreevy, Compliance Officer
Office of Policy, Privacy and Compliance

SUBJECT: Clearinghouse Rule # 13-029: Clarification for Administration of the Duty
Disability Program.

Staff recommends the Board approve the final version of this proposed rule.

The Department of Employee Trust Funds (ETF) proposes to revise the existing ETF
administrative rules to clarify how ETF administers the Duty Disability Program and to
streamline the process of applying for and making determinations regarding the Duty
Disability benefit.

The rule changes include the following amendments: the definition of “firefighter” is
amended to not conflict with existing statute providing that employers determine
principal duties for the protective classification; that an employer or physician may
determine the limiting of a participant’s job duties for “light duty”; that either an employer
or physician assigns an employee to light duty irrespective of the availability of such a
position; that medical reports are paid for by the applicant and one report must be from
a specialist; listing of requirements for duty disability applications under presumption
statutes for heart, lung disease and certain cancers; and clarifying that a current
employer of a firefighter may verify and certify past qualifying service.

ETF has taken the following actions as part of the rule promulgation process:

e Statement of Scope approved by ETF Secretary on June 11, 2010.

e Statement of Scope published in Wisconsin Administrative Register No. 654 on
July 1, 2010.

e Proposed rule submitted to Legislative Council Administrative Rules Clearinghouse
on April 16, 2013.
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e Published notice of hearing in Wisconsin Administrative Register No. 688 on
April 30, 2013.

e Received Legislative Council Rules Clearinghouse Report on May 10, 2013.

e Held a public hearing on May 15, 2013.

The final draft report on the proposed administrative rule is attached to this
memorandum. Staff made minor changes to the rule in response to comments received
in the Legislative Council Staff Clearinghouse Report. The rule now conforms to
recommended form and style. There were no appearances at the public hearing held at
ETF on May 15, 2013, and no written comments were received.

Board approval of the final version of the proposed rule is the next step in the
administrative rule promulgation process. Once approved, ETF will first submit the
proposed rule to the Governor for approval, and then to the State Legislature for
consideration.

Department staff will be available at the meeting to discuss this memorandum and
answer any questions you may have regarding the proposed rule.

Attachment A: Final Draft Report on Clearinghouse Rule 13-029
Attachment B: Fiscal and Economic Impact Analysis
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FINAL DRAFT REPORT ON CLEARINGHOUSE RULE #13-029

AN ORDER to renumber and amend ETF 52.02 (4m); to amend 52.02 (2), 52.04 (4), 52.06
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under § 40.65, Stats.
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Agency Person to be Contacted for Questions

Please direct any questions about this rule-making to Mary Alice McGreevy, Compliance
Officer, Office of Policy, Privacy and Compliance, Department of Employee Trust Funds,
P.O. Box 7931, Madison WI 53707. Telephone: (608) 267-2354. E-mail address:
maryalice.mcgreevy@etf.wi.gov.

Statement Explaining Need for Rule

This rule-making is needed to clarify the existing rule regarding the administration of the
Duty Disability Program and streamline the process of applying for and making
determinations regarding the Duty Disability benefit.




Analysis Prepared by the Department of Employee Trust Funds

1.

Statutes Interpreted:
Sections 40.65, 891.45, 891.453 and 891.455 Stats., relating to the Duty Disability
Program.

Statutory Authority:
Sections 40.03 (1) (m), 40.03 (2) (i), 40.65, and 227.11 (2) (a)(intro), 1. to 3., Stats.

Explanation of Agency Authority:

The ETF Secretary is expressly authorized by 40.03 (2) (i), Stats., to promulgate,
with appropriate board approval, rules required for the efficient administration of any
benefit plan established in ch. 40 of the Wisconsin statutes. Also, each state agency
may promulgate rules interpreting the provisions of any statute enforced or
administered by the agency if the agency considers it necessary to effectuate the
purpose of the statute.

This rule is intended to clarify the existing rule regarding the administration of the
Duty Disability Program and streamline the process of applying for and making
determinations regarding the Duty Disability benefit. The chapter was promulgated
in its entirety in 1998, and has not been amended since.

This rule is not subject to s. 227.135 (2), as affected by 2011 Wis. Act 21.

Related Statute or Rule:
Sections 40.65, 891.45, 891.453 and 891.455, Stats.

Plain Language Analysis:

Definitions: ETF 52.02 (1m) — “fire fighter” is from the renumbered and amended
52.02 (4m) so as to not conflict with s. 40.02 (48), Stats., that an employer
determines principal duties for the protective classification. The renumbering is
required because the term “municipal” was removed, and the section would have
been out of alphabetical order.

ETF 52.02 (2) “light duty” is amended to clarify that either an employer or physician
may determine the limiting of a participant’s job duties.

ETF 52.04 (4) is amended to include payments to spouse, domestic partner or
adjudicated guardian.

ETF 52.06 (3) (b) is amended to clarify that either an employer or physician assigns
an employee to light duty irrespective of the availability of such a position.

ETF 52.06 (3) (c), (d) & (e) are amended to remove “merely” from the phrase
“‘merely temporary” and clarify when written rules, ordinances, policies or
agreements are necessary.

ETF 52.06 (5) (a) is amended to clarify that medical reports for applicants are paid
for by the applicant, and one must be from a specialist, and the Department does
not approve or certify specialists.

ETF 52.06 (5) (Note) is amended to fix the mailing address of the Department.
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ETF 52.06 (6) (a) is amended to clarify when an applicant may withdraw an
application for duty disability benefits.

ETF 52.06 (7) (a) is amended to clarify language.

ETF 52.06 (7) (b) is amended to clarify requirements for submitting certain duty
disability applications under presumption statutes for heart, lung disease and certain
cancers.

ETF 52.06 (7) (b) (1) & (2) are amended to clarify that service need not have been
continuous and the current employer of a fire fighter may verify and certify past
qualifying service.

ETF 52.06 (7) (b) (3) is amended to clarify how an employer certifies a fire fighter's
gualifying medical examination.

ETF 52.06 (7) (bm) is created to clarify requirements for employer certification when
applying for duty disability benefits pursuant to s. 891.453, Stats.

ETF 52.06 (7) (c) is clarified regarding the use of evidence when the Department
determines eligibility for duty disability benefits based on certain presumptive
diseases.

ETF 52.07 (3) (b) is amended to clarify that the employer assigns the applicant to
light duty even if a light duty position isn’t available.

ETF 52.07 (3) (c) & (d) are amended to clarify what constitutes a reduction in pay
for purposes of duty disability benefits administration.

ETF 52.07 (4) is amended to clarify and remove “merely” from the phrase “merely
temporary.”

ETF 52.08 (3) is amended to clarify that an employer or a physician may
characterize a disability as temporary and then amend that determination.

ETF 52.12 (1) (a) 1, (1) (b) & (1) (c) are amended to clarify what is included in
“‘monthly salary” for the purpose of administering duty disability benefits.

ETF 52.15 is created section to clarify how duty disability benefits are reduced
based on years of service.

ETF 52.16 (4) (a) & (4) (c) are amended to clarify how worker's compensation
benefits payable to a participant affect the participant’s duty disability benefit.

ETF 52.22 (3) is created to clarify the limitations of applying for duty disability
benefits based on certain presumptive diseases.

ETF 52.28 (2) (a) is amended to include certain determinations for duty disability
benefits under presumptive disease statute 891.453, Stats. among appealable
determinations.

Summary of, and Comparison with, Existing or Proposed Federal Regulations:
None

Comparison with Rules in Adjacent States
Please see attached Fiscal and Economic Impact Analysis.

Summary of Factual Data and Analytical Methodologies:
The proposed rule is intended to clarify ETF’s rules regarding the Duty Disability
Program.




10.

11.

12.

13.

14.

15.

Accuracy, Integrity, Objectivity and Consistency of Data:

The present rule changes were a result of examination of the Duty Disability
Program, as administered, by the Disability Bureau of ETF. ETF conducted
analysis with integrity in an accurate, objective, and consistent manner in
accordance with its fiduciary responsibilities to its members.

Analysis and Supporting Documents Used to Determine Effect on Small Business
or in Preparation of Economic Impact Report:

The rule does not have an effect on small businesses because private employers
and their employees do not participate in, and are not covered by, the Wisconsin
Retirement System.

Effect on small business:
There is no effect on small business.

Agency contact person:

Mary Alice McGreevy, Compliance Officer, Department of Employee Trust Funds,
P.O. Box 7931, Madison WI 53707. Phone: 608-267- 2354; E-mail:
maryalice.mcgreevy@etf.wi.gov

Place where comments are to be submitted and deadline for submissions:
Comments may be submitted to the contact person no later than 4:30 p.m.,
Wednesday, May 29. The public hearing will be held at 11 a.m. on Wednesday,
May 15, 2013 in conference room GB of the Wisconsin Employee Trust Fund
building at 801 W. Badger Rd, Madison, WI 53713.

Proposed Effective Date:
This rule shall take effect on the first day of the month following publication in the
Wisconsin Administrative Register as provided by s. 227.22 (2) (intro.), Stats.

Free Copies of Proposed Rule:

Copies of the proposed rule are available without cost from the Office of the
Secretary, Department of Employee Trust Funds, P.O. Box 7931, Madison, WI
53707-7931. The telephone number is: (608) 266-1071.




Section 1.

Section 2.

Section 3.

Section 4.

Text of Proposed Rule

ETF 52.02 (4m) is renumbered ETF 52.02 (1m) and amended to read:

ETF 52.02 (1m) “Municipal-fire “Fire fighter" means:
An employee of the fire department of a participating employer etherthan-the

state-or-a-state-ageney; who was classified for that employment as a
protective occupation part|(:|pant andwhes&empleyment—by%heﬂ%e

(b) (2), Stats.

ETF 52.02 (2) is amended to read:

ETF 52.02 (2) "Light duty" means the empleyers limiting of the participant's
job duties as determined by the employer or the participant’s physician
because of medically imposed restrictions associated with an apparent
disability, or the employer's assignment of the participant to another position,
the duties of which the participant is capable of performing notwithstanding
the apparent disability, and which does not cause the participant to be
reclassified to a category other than protective occupation participant.

ETF 52.04 (4) is amended to read:

ETF 52.04 (4) PAY BENEFITS. The department shall pay the net duty disability
benefits payable to a participant, spouse or domestic partner, or to an
adjudicated guardian, as applicable. Payment shall be made on the first day
of each month for the previous month.

ETF 52.06 (3) (b), (c), (d), (e), (5) (a), (5) (Note), (6) (a), (b) and (7) (a) 2
and (b) are amended to read:

ETF 52.06 (3)(b) Assigned to light duty by employer or physician due to
disability, on other than a merely temporary basis regardless of whether a
light duty position is available.

(c) Pay reduced due to disability, on other than a merely temporary basis.
(d) Position reduced due to disability, on other than a merely temporary
basis.

(e) Promotion specifically prohibited due to disability by employer rules,
ordinances, policies or written agreements, on other than a merely temporary
basis. The rule, ordinance, policy or writter agreement shall be written and
expressly identified or a copy attached to the application.



https://docs.legis.wisconsin.gov/document/statutes/891.455
https://docs.legis.wisconsin.gov/document/administrativecode/ETF%2052.02(4m)(a)

ETF 52.06 (5) (a) Application materials; medical reports.

Upon request, the department shall provide a blank copy of the currently
approved application form and a blank copy of the currently approved

medlcal report form to a part|(:|pant upen+eeeipt_eﬁanappheanenﬁfe1tn¢and

expeﬂs& The appllcant shaII prowde 2 medlcal reports at the appllcant s

expense. One report must be from a physician who specializes in the area of

disability. If the first medical report from-the-physician-chosen-by-the
applieant received by the department is not a qualifying medical report, the

department shall advise the applicant that-it-willbereguired-te the
department will deny the application but that the applicant may nevertheless

wish to obtain the second medical report from a-physician-approved-by-the
department. another physician to include in the applicant’s file as supporting
evidence if the applicant chooses to file an appeal under ETF 52.28. The
department may, by written notice to the applicant, establish a time limit of at
least 60 days for submission of the second report.

ETF 52.06 (5) Note: The "Duty Disability Application,” form ET-5311, and an
initial "Duty Disability Medical Report,” form ET-5312, are available free upon
request from the Department of Employee Trust Fund,-Division-ef-tnsurance

Services; Disability PregramsBuread; Funds, P.O. Box 7931, Madison WI

53707. Outdated versions should not be used and may be rejected.

ETF 52.06 (6)(a) Voluntary withdrawal. A Except as otherwise provided in
this paragraph, a participant may withdraw his or her application and, upon
withdrawal, the application is void. An applicant may not withdraw his or her
application after it has been approved by the department, but may waive
future benefits by requesting a waiver from the department.

(b) Failure to submit medical reports. If the applicant fails to submit two
qualifying medical reports within one year after the date on which the
application was filed, and the department has not already denied the
application, the application shall be deemed-te-have-been withdrawn-with-the

same-effectas-underpar—(a)-cancelled.

ETF 52.06 (7) (a) For each application for duty disability benefits, the
department shall obtain from the employer one of the following:

1. A certification that the applicant is disabled as described in s. 40.65 (4),
Stats., indicating the specific criterion under s. 40.65 (4) (c), Stats., which has
been satisfied, and an admission that the injury or disease leading to the
disability was duty-related.

2. A statement by the employer that the employer believes the applicant
does not qualify for duty disability benefits and the general basis for that
belief.

(b) In addition to the requirements of par. (a), for each application for duty
disability benefits pursuant to ss. 891.45 or 891.455, Stats., by a municipal

7



https://docs.legis.wisconsin.gov/document/administrativecode/ETF%2052.06(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/40.65(4)
https://docs.legis.wisconsin.gov/document/statutes/40.65(4)(c)
https://docs.legis.wisconsin.gov/document/administrativecode/ETF%2052.06(7)(a)

Section 5.

Section 6.

Section 7.

fire fighter, the department shall obtain from the employer a certification
including the following:

1. Whether the participant had served a total of 5 years or more forthat
employeras-a-municipal as a fire fighter within the meaning of s. ETF 52.02
“m)(a) (1) (m). The service need not have been continuous service. The
current employer of a fire fighter may verify and certify past qualifying service
as a firefighter for the purposes of this subsection.

2. Whether the participant had served at least 10 years forthat-employeras
a-municipal as a fire fighter within the meaning of s. ETF 52.02 4m)}-(b) (1)
(m). The service need not have been continuous service. The current
employer of a fire fighter may verify and certify past qualifying service as a
fire fighter for the purposes of this subsection.

3. An attached copy of the qualifying medical examination given prior to the
time the participant became a fire fighter for that employer era-certification .
If no qualifying medical examination is available, the employer must certify

that there is no record of a medical examination- but one would have been

required prior to the participant’s hire date.

ETF 52.06 (7) (bm) is created to read:

(bm) In addition to the requirements of par. (a), for each application for duty
disability benefits pursuant to s. 891.453, Stats., the department shall obtain
from the employer a copy of the qualifying medical examination given prior to
the time the participant worked for that employer in a position listed in s.
891.453, Stats. If no qualifying medical examination is available, the
employer must certify that there is no record of a medical examination, but
that one would have been required prior to the participant’s hire date.

ETF 52.06 (7) (c) is amended to read:
(c) The department shall determine whether s. 891.45, 891.453 or 891.455,
Stats applles #—eﬁheppmsumpnen—apples#re—depaﬁmei%may—gmm—an

l&ﬂ%dﬂ&t@%h&pamerpam_&eeewaneﬁ The presumptlons under SS. 891 45
, 891.453 and 891.455, Stats., are rebuttable. The department shall
determine whether the applicant is eligible for benefits under s. 40.65, Stats.,
on the basis of evidence submitted pursuant to s. 40.65 (2) (b) 2. Stats.

ETF 52.07 (3) (b), (c), (d) and (4) are amended to read:

52.07 (3) (b) The employer or physician assigns the applicant to light duty-
regardless of whether a light duty position is available.

(c) The employer reduces the applicant's pay. Only a reduction in basepay
reqgular monthly earnings meets the eriterion requirement of this subsection.
Loss of shift differential payments, uniform allowances, or other collateral
payments is are not a+eduection reductions of pay within the meaning of s.
40.65 (4) (c) 2., Stats. Receipt of temporary disability compensation under s.
102.43, Stats., in lieu of regular pay may be a reduction of pay for purposes
of duty disability benefit eligibility when the employer does not make up the
difference between workers’ compensation and regular monthly earnings,

8



https://docs.legis.wisconsin.gov/document/administrativecode/ETF%2052.02(4m)(a)
https://docs.legis.wisconsin.gov/document/administrativecode/ETF%2052.02(4m)(a)
https://docs.legis.wisconsin.gov/document/administrativecode/ETF%2052.02(4m)(b)
https://docs.legis.wisconsin.gov/document/statutes/891.45
https://docs.legis.wisconsin.gov/document/statutes/891.455
https://docs.legis.wisconsin.gov/document/statutes/891.45
https://docs.legis.wisconsin.gov/document/statutes/891.455
https://docs.legis.wisconsin.gov/document/statutes/40.65(4)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/102.43

Section 8.

Section 9.

and if the participant terminates employment while still receiving temporary
disability compensation. A situation in which the participant is not working
and is not receiving any earnings would be considered a reduction in pay.

(d) The employer reduces the applicant's position. Assigning a formerly full-
time employee to a part-time position or reducing a part-time employee’s
hours is considered a reduction of position- for the purposes of this chapter.
An employee who never returns to work is also considered to have received
a reduction in position for the purposes of this chapter. Assigning the
applicant to a position which does not satisfy the criteria under s. 40.02 (48),
Stats., defining a protective occupation participant is a reduction of position=
for the purposes of this chapter.

(4) TEMPORARY ACTIONS NON-QUALIFYING. Assignments to light duty, or
reductions in pay or position or promotional opportunities, which are merely
temporary in nature, such as actions taken to allow recovery, are not
consistent with a permanent disability and do not qualify a participant for duty
disability benefits.

ETF 52.08 (3) is amended to read:

(3) REDUCTION OF PAY OR POSITION; ASSIGNMENT TO LIGHT DUTY. If eligibility for
duty disability benefits is based upon a reduction of pay or position or
assignment to light duty, then the qualifying date is the date on which the
employee began the permanent reduction or assignment. For purposes of
this subsection, a reduction or assignment is permanent even if initially
characterized as temporary by the employer; or physician, if the reduction or
assignment remains continuously in effect while the participant is recovering
or his or her permanent condition is being assessed and the employer or
physician then determines that it is necessary, because of the participant's
disability, to make the reduction or assignment permanent, or that
employment be terminated. If the participant is restored to the unreduced pay
or position then a previous reduction in pay or position was not permanent. If
the participant is assigned to full duty then a previous assignment to light
duty was not permanent.

ETF52.12 (1) (@) 1, (1) (b) and (1) (c) are amended to read:

ETF 52.12 (1) (a) Regular monthly earnings. The participant's monthly
earnings, as defined by s. 40.02 (22), Stats., as of the qualifying date,
except as provided in subds. 1. and 2.

1. "Exclusions.' All-evertime-“Reqular monthly earnings” for the purposes of
this section do not include:

a. Overtime pay-any.
b. Any payments excluded from earnings by s. 40.02 (22) (b), Stats.;-erany-.

c. Any periodic payments made during that any month which covered other
periods of tlme such as a Iump sum Iongewty award—shau—be—sub#aeted

d. Amounts which are not earnings reportable to the Wisconsin retirement

system may not be included in the amount under this paragraph.
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ETF 52.12 (1) (b) Prorated cash payments. A prorated amount reflecting the
monthly equivalent of periodic cash payments which are includable in the

. This
includes lump sum payments for accumulated Ieave that are made at least
once per calendar year to all employees, within a bargaining unit, specific
employment cateqgory, classification or those whose job description contains
the same primary job duties, regardless of whether an employee terminates
employment during that year. This includes any unused compensatory time
that is converted to pay in a lump sum payment if not due to termination of
employment. Such payments are divided by 12 and the result is added to
the participant’s regular monthly earnings. Lump sum payments may only
be included as prorated cash payments if, as of the participant’s duty
disability qualifying date:

1. The participant would have been in a position that was eligible for the pro-
rated lump sum payment regardless of if or when paid; and

2. The participant would have received the lump sum payment in the
calendar vear of the participant’s duty disability qualifying date.

ETF 52. 12 (1) (c) Regular and dependable overtime pay. A—men%hly—prera%ed

the purposes of this chapter reqular and dependable overtime pay mezﬁ

hours that are worked or for which an employee is required to be on call or
standby by the employer, above the normal work hours. For the purposes of
this paragraph, normal work hours are 80 hours in a biweekly pay period
unless otherwise specifically designated by union contract. Subjectto
subds—3-and-2 As set forth in this paragraph, this amount shall be

calculated by taking the number of overtime hours for which the participant
was paid in the 5 calendar years preceding the calendar year of the
qualifying date, dividing by 60, and multiplying the result by the hourly
overtime rate to which the participant was entitled as of the qualifying date.
If the participant has been employed by the employer for less than the
preceding 5 years, the monthly average of all overtime hours paid shall be
multiplied by the hourly overtime rate as of the qualifying date.

2-If the participant was in a position not eligible for overtime pay on the
qualifying date then no overtime pay may be included in the calculation of
monthly salary. Eligibility-for-compensatory-time-off-is-not-eligibility-for
evertime: No form of compensatory time off erpaid, even if converted to
pay, is overtime pay under this paragraph.

10


https://docs.legis.wisconsin.gov/document/administrativecode/ETF%2052.12(1)(c)1.
https://docs.legis.wisconsin.gov/document/administrativecode/ETF%2052.12(1)(c)2.

Section 10.

Section 11.

ETF 52.15 is created to read:

ETF 52.15 Reduction of Duty Disability Monthly Salary Based on Years
of Service.

(1) As of the date of receipt of the duty disability application, the department
shall apply s. 40.65 (5) (a) Stats., as follows:

(a) If creditable service is 25 years or less, no reduction will be applied.

(b) If the participant is eligible for benefits under subchapter Il of ch. 40, Wis.
Stats., the reduction will be 0.5% for each month of creditable service over
25 years.

(c) If the participant is not eligible for benefits under subchapter Il of ch. 40,
Wis. Stats., the reduction will be 0.5% for each month of creditable service
over 30 years.

(d) The duty disability monthly salary will not be reduced to less than 50% if
the participant qualifies for benefits under s. 40.63, Stats., subchapter IlI of
ETF 50, or disability benefits under OASDHI.

(2) For purposes of this section, to be eligible for benefits under subchapter Il
of ch. 40, Wis. Stats., on the date the duty disability application is received by
the department, the participant must have terminated from covered
employment and the participant may not have been approved for benefits
under s. 40.63, Stats., or benefits under subchapter Il of ETF 50.

(3) Except as otherwise provided in subsection (4), for purposes of this
section, creditable service includes military service if, as of the date of receipt
of the application:

(a) The service has already been credited to the participant’'s WRS record; or
(b) The department has received all documentation required for crediting
military service for the participant.

(4) Military service will not be considered if the documentation required for
crediting military service is received by the department after the date the
department receives the duty disability application.

ETF 52.16 (4) (a) and 52.16 (4) (c) are amended to read:

ETF 52.16 (4) Worker’s Compensation. (a) Withholding requirement. Until
the worker's compensation permanent disability benefits payable to the
participant are paid or otherwise determined, the department shall withhold

from each monthly payment of duty disability benefits an amount equal to 5%
of the maximum monthly duty disability benefits, except as otherwise

prowded by s. ETF 52 14. Eeppumesesef—thlssubseetmw—weﬁeer—s
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Section 12.

Section 13.

ETF 52.16 (4) (c) Payable to the participant. Worker's compensation
benefits payable to the participant, within the meaning of s. 40.65 (5) (b) 3.,
Stats., are all worker's compensation benefits other than amounts expressly
identified in the worker’'s compensation order, or order approving a
compromise settlement, as being paid te-an as attorney fees, as medical
expenses or as reimbursement for other costs-, or any amounts awarded
under ss. 102.18 (1) (bp) or 102.22 (1), Stats.

ETF 52.22 (3) is created to read:

ETF 52.22 (3) LIMITATIONS. If a protective occupation participant who was
approved for duty disability benefits dies of a disease listed under ss. 891.45,
891.453 or 891.455, Stats., but the benefit was not approved based on that
disease, the surviving spouse or domestic partner is not eligible to apply for
death benefits as a result of that disease.

ETF 52.28 (2) (a) is amended to read:

ETF 52.28 (2) (a) The employer may appeal a determination granting an
application for duty disability benefits, including determinations based upon
Ss. 891.45 , 891.453 and 891.455, Stats.

(END OF RULE TEXT)

Section 14. EFFECTIVE DATE. This rule shall take effect on the first day of the month

following publication in the Wisconsin Administrative Register as provided by
S. 227.22 (2) (intro.), Stats.
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REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAI. ACCURACY OF THE
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CLEARINGHOUSE RULE 13-029

AN ORDER to amend ETF 52.02 (2), 52.04 (4), 52.06 (3) (b), (¢), (d), and (¢), (5) (), (5)

(Note), (6) (a) and (b), and (7) (a) and (c), 52.07 (3) (b), (c), and (d) and (4), 52.08 (3), 52.12.(1)
(a) 1., (b), and (¢), 52.16 (4) (a) and (c), and 52.28 (2) (a); and to create ETF 52.02 (1) (m), 52.06
(7 (bm), 52.15, and 52.22 (3), relating to the administration of the Duty Disability Program

under s. 40.65, Stats.
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Clearinghouse Rule No. 13-029
Form 2 —page 2

- LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

" This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY [s.227.15 (2) ()]
Comment Attached ves [] NO
2. FORM, STYLEAND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (6)]
Comment Attached - YES NO D
3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) ()]
Comment Attached ves [] ' NO

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) ()]

Comment Attached YES NO D
5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) ()]
Comment Aftached YES NO |:|

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (g)]

Comment Attached YES D NO
7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES D NO '
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'WISCONSIN LEGISLATIVE COUNCIL
RULES CLEARINGHOUSE
Scott Grosz and Jessica Karls-Ruplinger Texrry C, Anderson
Clearinghouse Co-Directors Legislative Council Director

Laura D, Rose
Legislative Council Deputy Director

CLEARINGHOUSE RULE 13-029

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Legislative
Reference Bureau and the Legislative Council Staff, dated November
2011.) ‘

2. Form, Stﬂe and Placement in Administrative Code

a. In the enumeration of rule provisions treated by the proposed rule, the department
should - revise the enumeration in accordance with s. 1.02 (1), Manual. In particular, the
department should ensure that all rule sub-units treated by the proposed rule are included in the
enumeration, and should provide more specific references to the sub-units of affected rules

instead of general references to rules by section. /

b. The plain language analysis description of s. ETF 52,02 (4m) should be renumbered
8. ETF 52,02 (1) (m).

c. The department should delete the word “section” as found after “created” and before
“to” in the portion of the plain language analysis describing s. ETF 52.06 (7) (bm).

d. In SECTION 4, the department should refer to the amendment of s. ETF 52.06 (7) (a)
2. and (b). Section ETF 52.06 (7) (a) 1. does not appear to include any amended language, thus,
it is unnecessary to refer to s. ETF 52.06 (7) (a) 1.

e. In SECTION 5, underlining the entire paragraph that is created does not conform to
administrative rules drafting standards. Underlining is appropriate when adding to portions of
existing language. [s. 1.055 (b), Manual.]

f. In SECTION 7, the rule text should begin with reference to “ETF 52.07 (3) (b)” rather 7
than “(b)”. .

One East Main Street, Suite 401 * P.0. Box 2536 » Madison, WI $3701-2536

(608) 266-1304 * Fax: (608) 266-3830 » Email: leg.councili@legis. wiscongin.zoy
http://legis. wisconsin.gov/le/
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.

g. Throughout the proposed rule, the department’s use of introductory material and lists
should use petiods rather than semicolons and “and” or “or”. [s. 1.03 (4), Manual.]

h. The title for s. ETF 52.15 should end with a period and conform to the style

prescribed by s. 1.05 (b), Manual. Other titles, as indicated throughout the proposed rule, should "

be revised for conformity with s. 1.05, Manual. For example, see ss. ETF 52.06 (5) (a) and 52.16
(4) (a) and (c). -

i. Ins ETF :52.15 {2), the reference to “ETEF” should be replaced by a reference to “the
department”.

- j» The effective date of the proposed rule should be included as a numbered section of
the rule. [s. 1.02 (4), Manual.]

4. _Adequacy of References to Related Statutes, Rules and Forms

a. In SECTION 1, it may be helpful to the reader to include a note with the definition of
“protective occupation participant” as defined in s. 40.02 (48) (b) 2., Stats.

b, Similarly to the note above, there are several other refererices to statutory definitions
in the draft language that would benefit from the inclusion of notes describing the definition in
order to assist the reader.

3. Clarity, Grammar, Punctuation and Use of Plain Language

a. In SECTION 4, insert the word “that™ between “but” and “one” under s. ETF 52.06 (7)
(b) 3. A

b. In SECTION 6, insert a comma between “891 457 and “891.453”.

¢. In SeCTIONS 7 and 9, use of “this includes” should be avoided and replaced by mote
definitive references. Generally, material in these sections should be revised for clarity. In

partticular, s. ETF 52.07 (3) (c), as amended, is confusing. Additionally, the phrase, “Excluded
from...are:”, in s, ETF 52.12 (1), could be written to avoid use of passive voice.

d. In SECTION 11, under s. ETF 52.16 (4) (c), insert the word “as” between “or” and
“reimbursement”.
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Response to Legislative Council Staff Recommendations

ETF implemented nearly all Legislative Council staff recommendations. Staff did not
implement the recommendation that notes with statutory definitions, including, “protective
occupation participant”, be included in the rule as staff believe they are unnecessary for
understanding the rule and are available in the statutes.

List of Persons Appearing or Registering For or Against the Rule

No persons appeared at the hearing or registered for or against the rule at the public
hearing on May 15, 2013.

Summary of Comments Received at the Public Hearing

No person testified concerning the rule. The record was held open for written comments
until May 29, 2013 but ETF did not receive any written comments.

Modifications to Rule as Originally Proposed

No changes were made from the original proposal as a result of public comments.

Modifications to the Analysis Accompanying the Proposed Rule

No changes were made to the analysis accompanying the proposed rule.

Modifications to Fiscal Estimate as Originally Proposed

No changes were made to the fiscal estimate as originally proposed.

Effective Date

This rule shall take effect on the first day of the month following publication in the
Wisconsin Administrative Register as provided in s. 227.22 (2), Stats.
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ADMINISTRATIVE RULES
FISCAL ESTIMATE
AND ECONOMIC IMPACT ANALYSIS

Type of Estimate and Analysis

X Original  []Updated  []Corrected

Administrative Rule Chapter, Title and Number

Amend ETF 52 regarding the administration of the Duty Disability Program under §40.65, Stats.

Subject

Duty Disability Program

Fund Sources Affected Chapter 20 , Stats. Appropriations Affected

[IGPR [JFED [JPRO []PRS [|SEG SEG-S

Fiscal Effect of Implementing the Rule

X No Fiscal Effect ] Increase Existing Revenues [ ] Increase Costs
[] Indeterminate [] Decrease Existing Revenues [] Could Absorb Within Agency’s Budget
[ ] Decrease Costs

The Rule Will Impact the Following (Check All That Apply)

[] State’s Economy ] Specific Businesses/Sectors
[ ] Local Government Units [ ] Public Utility Rate Payers
Would Implementation and Compliance Costs Be Greater Than $20 million?

[1Yes X No

Policy Problem Addressed by the Rule

The proposed rule would amend definitions in ETF 8§50.02 to clarify how terms are used by the Disability
Bureau of ETF. The department has determined that other provisions should be amended to incorporate the
procedures for administering the benefit that the department has developed since the chapter was promulgated
in its entirety in 1998.

Summary of Rule’s Economic and Fiscal Impact on Specific Businesses, Business Sectors, Public Utility Rate Payers, Local
Governmental Units and the State’s Economy as a Whole (Include Implementation and Compliance Costs Expected to be Incurred)

There is no economic and fiscal impact on small business, business sectors, public utility rate payers, local
governmental units and the state’s economy as a whole. The rule changes update the rules to reflect procedural
adjustments in administering the Duty Disability program.

Benefits of Implementing the Rule and Alternative(s) to Implementing the Rule

The rule language more accurately reflects the procedures used by the agency in administering the Duty
Disability program. The agency does not see alternatives to achieving the policy goal of the rule amendments.

Long Range Implications of Implementing the Rule

There are no long range economic or fiscal impacts of the rule.

Compare With Approaches Being Used by Federal Government

The proposed rule amendments do not have federal corollaries although approximately 38 states do have laws
regarding presumptive diseases contracted or developed by fire fighters.

Compare With Approaches Being Used by Neighboring States (lllinois, lowa, Michigan and Minnesota)

Illinois — Similar provisions regarding presumptive diseases at 40 ILCS 5 et seq.




lowa — Similar provisions regarding presumptive diseases at lowa Code 8§ 411 (1) and 411.6

Michigan — Similar provisions in Mich. Comp. Laws 88418.401 to 418.441 regarding presumptive diseases.
Minnesota — Similar provisions in chapter 176 of the Minnesota Statutes. Minn. Stat. §176.011 et seq.
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